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OF NOMO-THETICS) 


W bg two languages best fitted by circumstances as tools in 
-& scientific discussions are English and Japanese, because 
they can draw traditionally upon two entirely distinct stocks of 
language-roots (English has virtually three) for the formation of 
terms. Thus precision in shades of meaning and differentiation 
of style is attainable. Every student of logic knows, but seldom 
realizes, the power and the actual historic influence of terms in 
moulding thought and in affecting the result of controversy. Re- 
cently Dr. Wurzel’s “Das juristische Denken” (1904) has revealed 
how deeply the logical aspect of words is responsible for to-day’s 
great problem of securing legal progress by adjusting the functions 
of judge and legislator. _ 

In law, the German language has been less of an obstacle to 
German scientific thought than in any other field; because the 
reception of Roman law, four hundred years ago, furnished a second 
set of roots for terms used in technical discussion and development 
of ideas. Four hundred years ago the French law language of 
Norman descent might have formed a suitable nucleus for the de- 
velopment of scientific legal terminology in England. But Eng- 
land later expelled instead of receiving the foreign law, and English 
law never developed a scientific terminology. Indeed, its French 
roots went to form the popular and unscientific law-language. 
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Hence, little facility for correct thinking. Even the term “juris- 
prudence” is used in English in a bastard sense, unrelated to any 
usage elsewhere. And the advantages of the English language have 
never been utilized for legal science, while the other sciences have 
freely made use of them. 

It is time that we set about developing a proper terminology. 
With the ground clear, the opportunity is favorable. Though of 
course it will take a long time to reach an agreement, nevertheless 
we should essay a beginning. It is a legitimate enterprise for 
philosophers and jurists. 

It is here proposed (1) to offer tentatively a terminology for legal 


science; (m) to make a plea for the special study of one part of 
legal science. 


I 


It is not desired to dispute or to settle now the definition of law 
itself. Let us assume this: 

Law is the quality of being uniform and regular in a series of 
events, whether in human or in external nature. ‘There may, there- 
fore, be cosmic law, moral law, social law, and jural law. The last 
is here involved. 

Jural law is a rule expressing the relations of human conduct con- 
ceived as subject to realization by state force. ; 

The Science of Law — meaning all systematic knowledge about 
law — should be divided, not according to the kinds of law, nor 
the subject of law, but according to the ways in which we conceive of 
law as an operative fact in its relations to the world. Such is the 
thesis of the present paper. Other classifications seem not to have 
taken this point of view; hence the excuse for this new one. 

Why is it a useful one? Because the data of our thinking about 
law differ greatly according as we are thinking about it in one or 
another aspect. For example, — Js it the law that a father has a 
right against him who causes the child’s death? To answer this, 
we look at certain statutes and decisions. Ought it to be the law that 
such a right exists? To answer this, we look chiefly at a different 
group of materials, regardless of whether the law is or is not so. 
Dynamically, how did this actual law become whatever it now is? 
Here, again, we look chiefly at a still different set of data. 

Thus, if a science is to be subdivided according to its various 
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materials, it seems desirable to subdivide legal science from the 
above point of view. And as law is a peculiar human fact, having no 
exact analogy in any of the other sciences (political science is the 
nearest), it is not strange if such a classification would have no direct 
parallel elsewhere. 

In choosing names for the various branches of legal science, let 
us remember the etymological treasures of our language, and seek 
to avoid the inherited curse of ambiguity by doing two things, — 
(z) using recognized roots to form words more or less new, and (2) 
forming a consistent body of terms. (One need not here recall the 
various writers, from Whewell down, who have discussed, reproved, 

-and justified this method of terminology. In defense suffice it to say 
that it has orthodox support; that electrical science is a good ex- 
ample of its beneficence; and that its shortcomings in geology and 
in chemistry are proofs only that it may or may not be feasible 
with a given science). 

The proposed terminology would be as follows: 

The Science of Law as a whole may be termed Nomology. 

The science may be classified according to the different activi- 
ties of thought which deal with the fact of law. These are four: 

Law may be conceived of as : 

(1) A thing to be ascertained as a fact of human conduct; this 
branch to be termed Nomo-scopy. 

(2) A thing to be questioned and debated as a rule which by some 
standard might be different from what it is; this branch to be 
termed Nomo-sophy. 

(3) A thing to be ‘aught as a subject of education; this to be 
termed Nomo-didactics. 

(4) A thing to be made and enforced by the state organs; this to 
be termed Nomo-practics. 

1. Nomo-scopy has three branches of activity: 

(a) It may concern itself with ascertaining the actual law of a 
given moment, by studying the sources in which the existing law 
is to be found, — statutes, decisions, customs, decrees, etc.; this 
to be termed Nomo-statics. 

(b) It may concern itself with the former condition, history, and 
development of a rule of law; this to be termed Nomo-genetics. 

(c) It may concern itself with the relation between law and other 
facts and their sciences; this to be termed Nomo-physics. 
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2. Nomo-sophy has three branches of activity: 

(a) It may take a standard of logic, analyze the rules of law, and 
examine their consistency as a system; this to be termed Nomo- 
critics. 

(6) It may, by a standard of ethics (whether divine, moral, or 
social) examine their conformity to that standard; this to be termed 
Nomo-thetics1 

(c) It may, by a standard of economics or other policies of social 
welfare, examine their conformity with this standard; this to be 
termed Nomo-politics. 

3. Nomo-didactics has a single branch only. 

4. Nomo-practics has three branches of activity: 

(a) It may be considered as a rule requiring to be particularized 
and applied in specific controversies and realized in concrete in- 
stances, thus giving rise to the judicial function, including the 


1 To illustrate the distinction between Nomo-critics on the one hand,.and Nomo- 
thetics and Nomo-politics on the other hand: 

_ Let the theory of corporate existence be determined on; e. g., let a decision be ren- 
dered which goes upon the theory that a corporation is a real person created by the 
state’s franchise; then when two corporations by vote attempt to consolidate, what is 
the effect, as a logical deduction from the theory already accepted in the prior de- 
cision? Most legal decisions under our traditional system reach their result solely by 
such a standard of reasoning; 7. ¢., they are dealing with the law as a science of Nomo- 
critics. But now ask whether economic or political conditions and policies ought to 
permit the consolidation of two corporations, and on what conditions; and here you 
come into the realm of Nomo-politics. 

Again, take Derry v. Peek. The promoters of a corporation circulate a prospectus 
in which erroneous statements are recklessly made; an investor loses money by trust- 
ing to the prospectus. One legal question is whether the accepted doctrine of the law 
of deceit, as hitherto laid down, logically holds the promoters liable; 7. e., whether 
twenty-five prior decisions on various groups of circumstances logically are consistent 
with such a result. This is Nomo-critics. But if we ask further whether by accepted 
standards of ethics the rule of law ought to hold the promoter liable, regardless of 
the logic of prior decisions, we are traveling into Nomo-thetics. 

Legal decisions frequently discuss a question by both standards. But they are 
none the less distinct standards, involving distinct branches of the science. 

By the way, Bentham used the word “Nomo-thetics,” but, I think, in a different 
sense. 

2 One might urge that this distinction between the standard of ethics and the stand- 

ard of economics, etc., is not definite enough to mark off two branches of the science. 

It is indeed not definite, at boundary points. But that is only because the sciences of 

ethics and of economics, etc., are at certain points, not distinct. To the extent that they 

are, a distinction in legal science becomes needful. The distinction between ethics and 


economics used to be marked enough, fifty years ago. Perhaps it will become so 
again. 
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advocates and other court officers; this to be termed Nomo- 
dikastics.* 

(b) It may be considered as a rule requiring to be formulated by 
some form of expression of the state’s will, thus giving rise te the 
legislative function and its methods; this to be termed Nomo- 
poietics.! 

(c) It may be considered as a rule of action for various officers 
having duties under it, thus giving rise to the executive function; 
this to be termed Nomo-drastics. 

One word, finally, in explanation. Though these sciences are 
theoretically distinct, the content of two or more of them may in 
actual life be needed or used by the same person at one time; thus - 
the legislator may have to consider Nomo-thetics or Nomo-politics, 
just as any citizen may; the judge may make use of Nomo-scopy; 
and the teacher and the student may use all. Each of these terms 
covers a distinct form of thought about law; yet the different 
branches, of course, are neither physically nor intellectually separate 
bodies of learning, — for example, in the way that a book on as- 
tronomy may be expected to be separate from a book on economics. 
This is because law deals with conduct, and with our relation to 
that conduct, and our thought of law is and must be often passing 
from one aspect to the other, or dealing with several at once. Thus,. 
a student may say, “That is the law, and if it is not, it ought to be”; 
and at that moment he is thinking both nomo-statically and nomo- 
thetically. The important thing is to separate these two modes of 
thinking about law, and to label them with terms which will em- 
phasize their distinctness. The virtue of the above classification 
is that it forces us to realize that in one and the same page or speech 
our thought is dealing with a different mass of data about law. 
Take any page of juristic writing, and see for oneself how much am- 
biguity is cleared up by keeping separate these different aspects of 
legal science. 


8 This branch involves in strictness only the structure and mechanism of judicial 
action, and that of its appurtenant organs; e. g., the distinction between judicial and 
legislative or executive action, the organization of courts, the liberty of decision for 
the courts (stare decisis, etc.), the relation of advocate to court and of the state prose- 
cutor to the court, etc. 

4 This involves the structure and mechanism of the legislature, the methods of its 
action, the scope of different legislative bodies’ powers (constitution, etc.), and, of 
course, the relation of legislature to courts and executive. 
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II 


My second purpose here is to plead the cause of Nomo-thetics 
(and incidentally, of Nomo-politics) as a subject of scientific study 
in law schools and colleges, and in the legal profession; 7. ¢., that 
branch of legal science which tests a proposed or actual rule of law 
by asking whether it ought to be the law, by some standard of 
ethics, or of economics, etc. 

Now it is obvious that every legislative act, and many a judicial 
decision, has been based on some notion of what ought to be the 
law. To study this might easily involve the study of the policy 
of thousands of casual proposals, important or trifling. But this 
would not be science. To study Nomo-thetics and Nomo-politics 
as a science means to study the system of rules or principles. They 
are to be regarded as a connected whole, disregarding the isolated 
rules and policies, however important, such as the regulation of 
the liquor traffic, the liability of judges, and the like. It means the 
study of the principal legal relations, so far as they have founda- 
tions in ethical, political, economic, and social science, and an in- 
quiry into their correctness; asking whether they ought to be, and 
testing them by any philosophical school or standard that one 
pleases to take. 

A prime and practical reason for advocating this study is that we 
are on the eve of a great period of radical reconstruction; in other 
words, of popular Nomo-thetics on a large scale, and that the legal 
profession is totally unprepared, by its present habits of thinking, 
to take leadership or control in this movement. Everything is going 
to be questioned, and the bar is not even prepared to expound ade- 
quately the principles that should be preserved. From the right of © 
property, through the rights of succession, testament, contract, 
divorce, to the very function of courts and procedure, there is not 
a single fundamental which we are prepared to expound intelli- 
gently from a scientific standpoint. For over a hundred years, since 
the radical thinking of the Revolutionary period, the American 
lawyer has thought systematically only of law as it is, not as it 
ought to be. Even the Harvard Law School, the leader in light and 


learning of law for forty years past, has hitherto cultivated almost 


solely the science of Nomo-statics and Nomo-genetics — of law 
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as it is and law as it has been — with an emphatic i ignoring of Nomo- 
thetics and Nomo-politics. 

Hence, it is high time to begin the systematic cultivation of Nomo- 
thetics as a science. 

Where shall we find the materials? 

A hundred years ago, and more, they were plentiful, in the trea- 
tises on the lawof Nature. Since that philosophy has been dis- 
carded, there are few available sources. The French and Spanish 
writers are the only ones on the Continent who have produced any 
systematic ones in the last forty years; and those are practically all 
either based on a Roman Catholic philosophy, or are otherwise 
unadapted for our purpose. 

But in English much modern material exists in the ethical and 
sociological philosophers: Spencer, Green, Sidgwick, Ritchie, are 
some of the writers whose materials could be gathered into a valu- 
able mosaic for study by lawyers and law students. A volume has 
been reserved for this subject by the Editorial Committee of the 
Modern Legal Philosophy Series (published under the auspices of 
the Association of American Law Schools). 

If the philosophers in our Universities will codperate, this volume 
can be made highly serviceable for the purpose. The problem is to 
compress into less than 800 pages a selection of readings which shall 
represent different philosophical viewpoints on a few main topics, 
and shall thus furnish material for eclectic reading and for free 
discussion. 

What shall these main topics be? The following division, into 
two parts and eight chapters, is proposed (advancing from the con- 
crete to the abstract, for pedagogical reasons) : 

Part I. Institutions of Private Right. 

1. Family Relations. 

2. Property Relations; Ownership. 

3. Property Relations; Testament and Succession. 

4. Contract and Industrial Relations. 

Part II. Methods of Law. 

5. Justice and Law (Individual Equity ». Uniform Rule). 

6. Courts and Legislation. 

7. Procedure. | 

8. Lawyers and Litigation. 

I must now admit that a strong doubt has been expressed by a 
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colleague of mine, learned in pure philosophy as in law, whether the 
materials of such a volume are entitled to be deemed a part of the 
“philosophy” of law. Perhaps the answer to this doubt turns on 
the distinction between the terms “science” and “philosophy,” 
and thus resolves itself (like many differences of opinion) into a 
mere question of name. But even if “philosophy” of law be only a 
part of the “science” of law, and if the topic I champion be not 
within that field of “philosophy,” I desire to emphasize that it is 
at least within the field of “science.” That is, there is now proposed 
for cultivation, not a mere matter of the expediency of a specific 
legal measure, but a matter of a body of principles systematically 
connected asa whole. A given legal measure may indeed be treated 
from the narrow point of view of local immediate expediency; it is 
then not science. But it may also be treated as part of a system; 
then it becomes a science. For instance, a piece of carbon serves 
as the detector in a wireless telegraph apparatus; can you use a 
diamond pin as a detector, because a diamond is carbon? That 
is a specific issue, all by itself. But rise to the general question of 
carbon as a chemical element, its various forms, and its relations 
to hydrogen in the total quantity of cosmic material, and you have 
a matter of science. So here in Nomo-thetics. Ask whether by law 
a father in Illinios should to-day be obliged to leave one-fourth of 
his estate at least to his child by will; and you have a local issue, 
if you like, and nothing more, — not a matter worth classing as legal 
science. But ask whether in general the owner of property should 
be permitted unlimited power of disposal of his property at death; 
test this question by its relation to the general ethical and economic 
principle of individual ownership and the general principles of 
family and of inheritance; inquire into its world-history; test it 
by general experience in the countries where such measures have 
not prevailed. Coérdinate it with the general ethical theory on 
which private right is recognized, both as to acquisition and dura- 
tion; and endeavor to make a consistent whole. This seems to me 
to be a genuine matter of science. It involves radically and fun- 
damentally the necessity of finding and having a general principle 
for the recognition of private right, — in short, a science of Nomo- 
thetics or Nomo-politics, — law as it ought to be, as distinguished 
from law as it is. Moreover, according to whatever school of 
thought — the positivist, the Kantian, the neo-Hegelian, the 


| 
7 
| 
| 
| 
| 
| 
| | | 
| 
| 
| 
| 
| 


THE TERMINOLOGY OF LEGAL SCIENCE 9 


idealist, the sociologic, and all the rest of them — you accept for 
your general philosophy of law, so your result is likely to differ in 
settling this particular principle of compulsory succession. Which 
seems to show that the science of law, if not indeed its philosophy, 
is involved. 

Moreover, this branch of legal science seems to me to have a legi- 
timate place in a law-school curriculum, I do not say how large a 
place it should have. I say merely that it should have some place, 
and that in our traditional curriculum hitherto it has had no place. 
And so I plead for the explicit and systematic cultivation, during 
the next generation, in our law schools and colleges, of the sciences 
of Nomo-thetics and Nomo-politics. 

John H. Wigmore. 


NORTHWESTERN UNIverSITY Law Caicaco. 
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PROXIMATE CONSEQUENCES IN THE LAW 
OF TORTS 


Kiger question of the proximateness of consequences arises in two 
classes of cases: first, where a person is to be held responsible 
“a for the consequences of some cause other than his own breach of 
| duty, as in insurance, and secondly, where the cause is a breach of . 
duty by him. The rules that prevail in the two classes of cases 
are very different. A consequence may be proximate for one 
purpose and remote for another. In the second class of cases the 
breach of duty may be a breach of contract or of some non- 
contractual obligation, or it may be a tort. There is a conflict of 
opinion as to whether the rules about proximateness are the same 
in cases of tort and of breach of contract. Without attempting to 
‘decide that question, the present discussion will be confined to 
cases of tort. The word “wrong” in this article will be used only 
of torts. 

The question of proximateness may arise in relation to any one 
of various elements in a tort. Those elements are as follows. | 

First, there must be a breach of duty. A breach of duty is by 
an act or omission. For brevity’s sake in the following discussion 
the word “act” will generally be used. What is said of acts may be 
applied mutatis mutandis to omissions. A duty is to do or not to 
dosome act. The act to be done or omitted forms the content of 
the duty. The word “act” is here used in Austin’s sense to denote a 
mere bodily movement, excluding its consequences. This is an 
act stricto sensu. An act latiori sensu includes certain of the near 
consequences of the bodily movement, which are called direct con- 
sequences. In a trespass the consequences must be direct, 7. ¢., 
must be included in the “act”; therefore in some cases, e. g., neg- 
ligently running over a person, where either trespass or case will 
lie, it is often said that trespass lies for the act itself and case for 
the consequences. 

But an act stricto sensu in and by itself is never commanded or 
forbidden by law. What the law commands or forbids is always the 
production of certain consequences, which may be called the defini- 
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_ tional consequences of the act. For instance, a battery may be 
committed by a hundred different acts; the definitional consequence, 
_ which the law forbids, is the contact between the body of the injured 
person and the instrument with which the battery is committed. 
If I strike in the air with a stick or throw a stone when no one is 
near, I do precisely the same act as though some person stood 
where he would be hit; but since the act does not produce any inju- 
rious consequences, it is not a breach of duty. A duty, therefore, 
is not merely to do or abstain from an act, but to act or not to act 
so as to produce some definitional consequence specified by the 
law. The definitional consequences of acts are, therefore, also defi- 
nitional consequences of duties. 

Those consequences may be actual, probable, or intended. There- 
fore there-are three classes of duties. (1) Duties of actuality, which 
are defined by reference to the actual consequences of the act. A 
person must or must not act so as actually to produce certain 
consequences. The duty is not broken unless the consequence is 
actually produced. Duties not to commit trespasses are of this 
sort. So is the duty of the possessor of a dangerous animal to pre- 
vent it from doing harm. He must do such acts as will actually 
prevent the harm; it is not enough that he uses due care to pre- 
vent it. (2) Duties of probability, defined by reference to the proba- 
ble consequences of the act. The duty is to act or not to act in 
a way that will probably produce a certain consequence. The duty 
may be broken though the consequence never in fact happens, 
though in that case there will be no wrong because no right has 
been violated. This is the most numerous class of duties. Duties 
to use due care are of this kind. Negligence is conduct which 
will probably produce damage. Therefore, these duties may 
also be called duties of care or of due care. (3) Duties of inten- 
tion, defined by reference to the intended consequences of the 
act. The duty is not to act with an intention to produce a cer- 
tain consequence. Fraud and malice include such an intention; 
so that duties of intention may be subdivided into duties of mere 
intention, of fraud, and of malice. Here, too, there may be a 
breach of duty, though the intended consequence is not produced. 
It is a breach of duty to make a fraudulent misrepresentation, even 
though it is not believed or acted on, so that no harm results; 
though in that case there is no tort. A duty of actuality may also 
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belong to one of the other classes. There may be a duty not actually 
to produce a consequence intentionally or negligently. Duties not 
to commit trespasses are duties of actuality, but there is much 
conflict of opinion as to whether intention or negligence is necessary 
to a trespass. A duty of actuality, where intention or negligence 
is not necessary, a pure duty of actuality, may be distinguished as 
a peremptory duty. It must be carefully borne in mind that a 
breach of duty by itself is not a tort; it is only one element in a tort. 
if There may be an undoubted breach of duty, and yet no tort. 
| The second element in a tort is a violation of right. The word 
i “right” has various different meanings: there are various different 
, kinds of rights; some of which kinds are incapable of being vio- 
lated. The kind of rights here under consideration have for their 
contents not acts, as is the case with some of the other kinds of 
rights, but certain conditions of fact, whose existence and integrity 
the law seeks to protect for their holders. Any impairment of the 
protected state of fact is a violation of the right. The word viola- 
a tion, it should be noticed, is here used in a sense a little different 
| perhaps from its ordinary one. It covers impairments of the pro- 
| tected state of fact which are not due to any one’s wrongdoing. 
Therefore a violation of right, like a breach of duty, is not of it- 
self a tort, but is only one element in a tort. Ifa person injures my 
body by mere accident, my right of bodily security is violated, in 
the sense in which I am here using that word, just as much as if 
he had done so on purpose; but there is no tort. 

So far as the law of torts is concerned (the law of contracts and 
obligations is wider), the states of fact which the law protects for a 
person and the rights related thereto are usually the following, 
though there are a few kinds of wrongs generally, though perhaps 
improperly, classed as torts where the impairment of other states 
of fact constitutes the violation of right. (1) The person’s own con- 
dition, which is covered by the right of personal security, which 
may be divided into the sub-rights of life, bodily security, liberty, 
reputation, mental security (to a limited extent), and perhaps 
privacy. (2) The condition of certain other persons connected 
with, him, e. g., his wife, child or servant, and services due him 
from them. Rights in those may for convenience be called potesta- 
tive rights. (3) The possession and physical condition of corporeal 
things, which are the contents of normal property rights. (4) Cer- 
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tain conditions of fact which are usually described as relating to 
incorporeal things, which form the contents of what may be called 
abnormal property rights, e. g., franchises, patent rights, rights 
in trademarks. (5) A person’s pecuniary condition, the total 
value of his belongings. For these last I posit a separate right, 
which may be called the right of pecuniary condition. It is 
violated by depriving the person of any value which he already 
has (damnum emergens), and in some cases by preventing him 
from acquiring a gain which he would have acquired (lucrum 
cessans). The violation of any other right, and also the depriving 
a person of a right, which is a different thing from the violation 
of a right, or imposing a duty or liability upon a person, imports 
pecuniary loss and therefore a violation of this right. This 
right of pecuniary condition has not generally been recognized in 
our law as a separate right. It is usually considered as embraced 
in the right of property. Sometimes the expression “property 
which a person has a special right to acquire” is used. It is, how- 
ever, important to distinguish between the two rights, especially 
because the duties which correspond to them are very different. 
The right of property relates to the possession and physical con- 
dition of specific things; the right of pecuniary condition to value. 
Ifa thing is injured and its value is thereby depreciated, both rights 
are violated. But the physical condition of a thing may be changed, 
and thereby the right of property in it violated, without any de- 
preciation of its value, even with an increase in its value, as where 
a person embroiders upon another’s piece of silk or builds a house 
on another’s land, both of which may be torts. 

Thirdly, it is not enough to make a wrong that there should be a 
breach of duty and a violation of right, though both of those ele- 
ments are essential. The duty and the right must correspond to 
each other. There is no general rule as to what duties correspond 
to what rights. Some duties correspond to many rights, some 
to but few; some rights have many duties corresponding to them, 
some few. Speaking generally, duties of actuality and probabil- 
ity usually correspond only to rights of personal security (with 
some exceptions), potestative rights (with some exceptions), and 
normal property rights; duties of mere intention, to rights of per- 
sonal security, potestative rights, and both normal and abnormal 
property rights; while duties of malice and fraud correspond to 
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those rights and also to the right of pecuniary condition. But that 
statement is only approximately correct. For example, a life insur- 
ance company cannot have an action against a person who negli- 
gently kills one of its policy-holders; but it can, if the killing is 
done with a malicious intent to cause a loss to the company. The 
company has no potestative right in the life of the insured; the 
only right of its which is violated is the right of pecuniary condi- 
tion. In case of a negligent killing, the only duty broken is a duty of 
due care, of probability, which does not correspond to the right of 
pecuniary condition; but if the killing is malicious, a duty of 
malice is broken, which does correspond to that right. So in a 
state where a mortgage is considered to be a mere hypothecation, 
not giving the mortgagee any property right in the land, it has been 
held that the mortgagee cannot have an action against a third per- 
son for a merely negligent, or even an intentional, injury to the 
land, even though his security is thereby impaired; but he can for 
an injury done with a malicious intent to injure his security. 

Fourthly, to make a wrong the breach of duty must be the actual 
cause and, fifthly, the proximate cause of the violation of right. It 
can be the actual cause without being the proximate cause. 

All the above mentioned five elements are absolutely essential 
to a wrong; if any one of them is wanting, there is no wrong. Any 
damage that may have followed the act is damnum absque injuria. 
There is a complete actionable wrong as soon as all those five ele- 
ments are present, though there may be no actual damage. But 
after the wrong is complete as a wrong, it may give rise to further 
injurious consequences for which a recovery can be had in an ac- 
tion for the wrong. Those -consequences will be called in this 
article consequential damage. In its ordinary legal use the ex- 
pression consequential damage may include the very violation of 
rights that is an element in the wrong, if that is only an indirect 
consequence of the act. But as here used it denotes damage that is 
not included in the wrong itself, but is additional to and consequent 
upon it. Consequential damage need not be a violation of any right 
to which the duty broken corresponded, e. g., in an action for a 
merely negligent injury to a person or to property a resulting pecu- 
niary loss may sometimes be recovered for as consequential damage. 


1 Van Pelt v. McGraw, 4 N. Y. 110 (1850). But some courts allow the mortgagee 
an action, considering that he has a protected right in the land. 
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The question of the proximateness of consequences must be 
distinguished from several other questions that have often: been 
confounded with it. The reason why contributory negligence will 
defeat an action has often been said to be that the plaintifi’s 
negligence makes the injury only a remote consequence of the de- 
fendant’s negligence. If that is the correct view of the matter, 
then that particular case of remoteness is sui generis depending 
upon its own principles, and has no bearing on the general nature 
of proximateness. 

The question of the proximateness of a given consequence can- 
not arise, or at least can have no practical importance, until ‘it has 
first been made to appear that all the other elements of a tort are | 
present. Courts have sometimes decided against a plaintiff on 
the ground that the damage to him was not the proximate conse- 
quence of the defendant’s act, when the actual case was that some 
other element of a tort was lacking. Such decisions cannot be re- 
lied on as authorities on the question of proximateness. Some- 
times the defendant’s act was not a breach of duty at all. This kind 
of confusion is especially likely to arise when the defendant’s duty 
was a duty to use care. Such a duty, as has been explained, is a 
duty to act with reference to the consequences that may probably 
follow the act; and, as will presently be explained, probability 
means a reasonable probability, consequences which are not 
reasonably probable may be disregarded by the actor, even though 
they can be foreseen as possible. If a duty of this sort exists not 
to expose another to damage, the danger must be an unreasonably 
great one. Now, as will hereafter appear, proximateness also 
sometimes depends upon probability. Therefore it is possible to 
confound the two probabilities, and in a case where the probability 
of harm was not sufficient to create any duty in respect to it, to say 
that the harm, if it has actually happened, was not a proximate 
consequence of the act. For example, a passenger was rightfully 
put off from a railroad train for misbehavior. He was drunk, but 
not so drunk as to be helpless. Shortly afterwards he was run 
over by another train. The railroad company was held not liable. 
The court said that even if after being put off he was in some 
danger, there was no unusual danger, no more than to any one 
who might be in the vicinity of the track, and that the injury to him 
was not the proximate consequence of the conductor’s act in ex- 
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pelling him.? This plainly means that it was not negligent, 7. e., not 
unreasonably dangerous, to put him off as was done, and therefore 


the conductor, having an unquestioned right to put him off in 


a proper manner, had been guilty of no breach of duty. The 
question whether the injury to him was a proximate consequence 
of the conductor’s act did not properly arise at all. Even if it had 
been proximate, the company would not have been liable. So 
damage has been said to be remote, because the court thought that 
no right of the plaintiff had been violated? The same has been said 
when the real case was that it did not sufficiently appear that the 
conduct. complained of was actually the cause of the consequence 


at all, or even that any such consequence had actually happened 


or, where a claim has been made for future or prospective damage, 
that it really would happen. Of course, if a certain consequence is 
not the consequence of a certain alleged cause at all, it is not a 
proximate consequence of it. But the questions of actual cause, 
which is always one of pure fact, and of proximate cause, which 
may be a question of law, are quite distinct. It must appear that 
the cause has actually produced the consequence, or will actually 
produce it, before the question of the proximateness of that con- 
sequence can be raised at all. This covers many cases where 
damage has been held remote because it was too uncertain or 
speculative, but not all such cases. 

When the duty broken did not correspond to the right violated, 
this has often been expressed by saying that the damage was re- 


mote. This is the reason usually given for holding that a life in- 


surance company cannot recover against a person who negligently 
kills one of its policy-holders. As has been explained, the true 
reason is want of correspondence between the duty and the right. 
Such damage in fact might be proximate, if the test of proximate- 
ness were probability, as in such a case many courts would hold it 
to be. If the actor knew that the life of the person who was endan- 
gered by his negligent act was insured, a loss to the insurance 
company might be a probable, and therefore a proximate, conse- 
quence of the act. In Anthony v. Slaid,‘ the plaintiff had contracted 
with a town to support certain paupers and supply them with neces- 


2 Railways Co. v. Valleley, 32 Oh. St. 345 (1877). 
- .§ Lamb ». Stone, 11 Pick. (Mass.) 526 (1831). 
4 11 Metc. (Mass.) 290 (1846). 
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saries for a fixed sum. The defendant committed a battery upon 
one of the paupers and injured him, whereby the plaintiff was put to 
expense for his care. It was held that the plaintiff had no cause of 
action against the defendant. The court said that the damage to 
the plaintiff was remote. It may really have been remote, but 
would have been probable had the defendant known of the contract. 
Really the case was one of want of correspondence between the duty 
and the right. The plaintiff had no potestative right in the pauper, 
and the only right of his violated was the right of pecuniary condi- 
tion, to which the duty broken did not correspond. Had the per- 
son injured been the plaintiff’s wife, in whose bodily security he 
had a potestative right, the damage to him would have been proxi- 
mate. The expense to which he would have been put by perform- 
ing the duty to take care of his wife, to which he would have been 
subject because of the marital relation, would have been conse- 
quential damage proximate to the violation of his potestative right 
in her. But his expense for the pauper was not necessarily remote 
because his duty was imposed by contract rather than by a 
marital relation. The question of its proximateness did not prop- 
erly arise at all; that question was never reached, the other 
necessary elements of a tort not being present. 

There are three, and only three, tests of proximateness, namely, in- 
tention, probability and thenon-intervention of anindependent cause. 

Any intended consequence of an act is proximate. It would 
plainly be absurd that a person should be allowed to act with an in- 
tention to produce a certain consequence, and then when that very 
consequence in fact follows his act, to escape liability for it on the 
plea that it was not proximate. 

Probability has the same meaning here as in connection with 
duties of probability, where the duty is to act or not to act in a way 
that will probably produce certain consequences. It is a name for 
some one’s opinion or guess as to whether a consequence will re- 
sult. In fact consequences follow causes according to invariable 
laws. Toa sufficiently comprehensive intelligence everything would 
be certain, nothing merely probable. It is only because we have 
not knowledge of events, that are in themselves fixed and certain, 
that we have to consider probabilities. 

The person whose opinion is taken is a reasonable and prudent 
man in the situation of the actor. The situation consists of such 
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facts as are known to the actor at the time of the act, including those 
facts of which he is charged with knowledge or deemed to have 
constructive knowledge. It would be unjust to require a person to 
act with reference to facts which were unknown to him or, when 
probability is the test of his liability, to hold him responsible for 
happenings which, with the use of proper attention, he could not 
foresee as probable. It follows that the probability of a conse- 
quence must be taken as at the time of the act. A probable con- 
sequence is one that to a reasonable and prudent man, having such 
knowledge as the actor had at the time of the act, would then have 
seemed probable. Of course, it is assumed that such a man gives 
proper consideration before acting to the possible consequences of 
his act. Probability is a matter of degree, ranging all the way 
from moral certainty to bare possibility. For legal purposes prob- 
ability means a reasonable probability, or what amounts to the 
same thing in cases of tort, an unreasonably great probability, 7. ¢., 
such a probability as would deter a reasonable and prudent man in 
the actor’s situation from doing the act. It has been laid down 
a hundred times that negligence, 7. e., conduct that amounts to 
the breach of a duty of probability, consists in doing something 
that a reasonable and prudent man in the actor’s situation would 
not do. There are some consequences of conduct which in a given 
case, though they might be recognized as possible and therefore 
as having a certain degree of probability, are so unlikely to happen 
that a reasonable and prudent man would disregard them and not 
allow the chance of their happening to influence his conduct. 
We cannot go through life without continually taking some risks 
of injuring ourselves or others. All that the law requires is that 
we shall not take unreasonably great risks. Reasonable proba- 
bility does not mean a preponderance of probability. In order 
that a consequence shall be legally probable, it is not necessary 
that it be more likely to happen than not. 

In order that a consequence shall be probable it is not necessary 
that the precise consequence that actually happens in all its details 
should have been probable, nor that it should be connected with 
its cause by the precise chain of causation that was probable. It 
need only be of such a general character as might reasonably have 
been foreseen. The following examples will illustrate this. Owing 
to the negligence of a railroad company, it was probable that a cer- 
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tain train would be derailed somewhere on a certain stretch of track. 
A person rightfully on the track stepped off and stood by the side 
of the track to let the train pass. It happened to be derailed just 
at that point, and he was hurt. The injury was held to be probable,> 
though the odds against the train’s being derailed at that particular 
point and any one’s being there at the time were thousands to one. 

The defendant’s carriage was negligently driven into the plain- 
tiff’s, and the plaintiff was hurt. The collision was a gentle one; 
and the defendant claimed that such an injury was not a probable 
consequence of a gentle collision. The consequence was held proxi- 
mate; it was a probable consequence of a collision.® 

The defendant set fire on his own land in such circumstances 
that it was negligent, 7. e., unreasonably dangerous, because of the 
probability that it would spread to the plaintiff’s land. It did so 
spread, and damaged the plaintiff’s property. The damage was 
held a probable consequence of the defendant’s act, though the 
fire was communicated by sparks carried by the wind, a mode of 
communication that could not reasonably have been foreseen.’ 

If injury to a person or thing in a particular place or situation 
is probable, and it is probable that there will be some person or 
some thing in that situation, and a specific person or thing is injured, 
the injury will be probable, though it was very improbable that that 
particular person or thing would be there. If a person discharges a - 
gun in the direction of a crowd of people, where he will probably 
hit some one, and hits John Doe, one of the crowd, the injury to 
John Doe is not improbable because the actor reasonably believed 
that John Doe was not there. Ifa township leaves a bridge without 
a guard rail, and a horse takes fright and backs off the edge, the 
injury is not improbable because it could not be foreseen that that 
specific horse would do so. It was probable that some horse would.® 
There may, however, be some particular classes of persons or things, 
e.g., trespassers or licensees, whose presence in a place isnot probable. 

There are many special rules as to the probability of certain kinds 
of consequences or of consequences which are connected with the 
cause in certain ways, which cannot be mentioned here. The fact 


5 Mobile, J. & K. C. R. R. Co. v. Hicks, 91 Miss. 273, 46 So. 360 (1908). 
6 Armour & Co. v. Kollmeyer, 161 Fed. 78 (1908). 

? Higgins v. Dewey, 107 Mass. 494 (1871). 

8 Yoders v. Amwell, 172 Pa. St. 447, 33 Atl. 1017 (1896). 
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that a consequence is partly due to the codperating wrongful or 
negligent conduct of the person injured or of a third person may or 
may not make it improbable; such conduct may be a thing that 
should have been foreseen and allowed for. . 

The third test of proximateness is the non-intervention of an 
_ independent cause between the original cause and the consequence 
in question. When such a cause intervenes and thus makes the 
consequence remote, it may be considered to have the effect of 
legally isolating the principal cause, the cause whose proximateness 
is in question, from the consequence. Therefore it will be convenient 
to call it an isolating cause. Some special kinds of isolating causes 
will be mentioned in connection with the definitional consequences 
of peremptory duties a little further on. The question here is as to 
the ordinary meaning of an isolating cause. The principal cause 
seldom or never produces the consequence directly, but through a 
chain of intermediate causes, each of which is a consequence of the 
’ preceding one and a cause of the next. The principal cause, P., pro- 
duces a consequence, A. A. produces B., and B., in turn, produces 
the consequence in question, C. This may be represented thus: 
P.-A.B.-C. Intermediate causes, A. and B., are never isolating 
causes, because they are themselves consequences of P. All the 
authorities agree that an isolating cause must be an independent 
cause, 7. €., independent of the principal cause, not produced by it. 
This may be represented as follows: 
or P.-A.—B.-C. 


I. 
It is plain, however, that the mere fact that a codperating cause 
is an independent cause is not enough to make it an isolating cause, 
because there are always independent causes codperating. No 
consequence that ever happens is the result of a single cause or the 
end of a single sequence of causation. It is always the meeting 
place of many such sequences. } 

An isolating cause must be an active efficient cause, the operation 
of some active agency, not merely some condition of things which 
makes it possible for the principal cause to produce the consequence.° 


® Simmonds ». New \York & N. E. R. R. Co., 52 Conn. 264 (1884); Wallace ». 
Standard Oil Co., 66 Fed. 260 (1895); Brown v. Chicago, M. & St. P. Ry. Co., 54 
Wis. 342, 11 N. W. 356, o11 (1882). 
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At least that is the general rule, which, however, is perhaps subject 
to some exceptions. 

It is said that an isolating cause must be a sufficient or supersed- 
ing cause. This does not mean that it must be the cause of the 
consequence so as to exclude the operation of the principal cause, 
or that it must be sufficient in itself to produce the consequence 
without the principal cause or had the principal cause never existed. 
In that case the alleged principal cause would not be the cause of 
the consequence at all, and no question of proximateness could 
arise, as has been explained. I have not found or been able 
to deduce from the authorities any clear and exact definition of 
what a sufficient cause means. Perhaps it means one that, having 
in fact been set in operation and operating as it did, produced 
the consequence without any further active codperation of the 
principal cause, the principal cause having merely had the effect 
of bringing the injured person or thing within the range of oper- 
ation of the intervening cause. Sometimes the courts speak of the 
principal cause’s having exhausted itself or ceased to operate. Per- 
haps, however, no precise rule can be laid down, and the question 
must be put in the general form; what in good sense and reason- 
ableness must be considered the real effective cause? In other 
words, would it be on the whole just and reasonable to hold the ] 
actor responsible for a consequence of his conduct that would not 4 
have happened but for the intervention of such a cause? ?° 

It has been considered that the intervening cause must have 
been one whose intervention was improbable, so that the conse- 
quence was not a probable consequence of the principal cause. 
But the converse is not true; the fact that a consequence was im- 
probable does not necessarily show that, when it has happened, it 
was due to some isolating cause. 

It has been said that an intervening cause cannot be deemed to 
be an isolating cause, unless it is due to some one’s volition," or 
that when an injury is brought about by a complicated state of ; 
affairs, the last conscious agency must be taken as the proximate 
cause.” But it is believed that those statements go too far, that 
there may be an isolating cause not due to human volition or 


10 Merrill ». Los Angeles Gas & E. Co., 158 Cal. 499, 111 Pac. 534 (1910). 
11 O’Brien v. American Bridge Co., 110 Minn. 364, 125 N. W. 1012 (1910). 
2 Hartley v. Rochdale, [1908] 2 K. B. 594. 


‘ 
i 


22 HARVARD LAW REVIEW 


agency, and that on the other hand the intervention of a conscious 
agency will not always and necessarily isolate a prior cause. 

It must be admitted that the foregoing discussion of the nature of 
an isolating cause is very unsatisfactory. The matter has been in- 
volved in some confusion by the court’s having sometimes failed to 
distinguish between cases where probability and where the absence of 
an isolating cause was to be taken as the test of proximateness, and 
applying to one case principles that were appropriate rather to the 
other. There is no doubt, however, that intention or probability is 
not always the test of proximateness, and that when it is not, the 
intervention of an independent active cause will sometimes make 
a consequence remote and sometimes will not, 7. e., that such a cause 
may or may not have the effect of an isolating cause, however hard 
it may be to find a precise rule or rules for deciding when it has such 
an effect. In some particular cases there are special rules that can- 
not be discussed here. The following examples may throw some 
light on the subject. 

By the defendant’s negligence gas escaped into a room. The 
plaintiff, not knowing of the danger and therefore being free from 
contributory negligence, went into the room with a light, and was 
hurt by an explosion of the gas. That was held a proximate conse- 
quence of the defendant’s negligence; his act was not an isolat- 
ing cause.” 

A passenger was wrongfully put off of a railroad train at a dis- 
tance from his station in a dangerous place. He started to walk 
to his station, and when he had nearly reached it, and had extri- 
cated himself from the danger, he turned and walked back through 
a tunnel, where he was run over by a train. That was held a 
remote consequence of the wrongful expulsion. His act was an 
isolating cause. 

The defendants’ vessel by the negligence of the master and crew 
ran onto a shoal three-fourths of a mile from the plaintiff’s sea 
wall. Because of a high wind and strong tide, her crew lost con- 
trol of her, and she drifted onto the wall and damaged it. The de- 
fendants were held liable. The wind and tide were not isolating 
causes.» 


% Dominion Natural Gas Co. v. Collins, [1909] A. C. 640. 
1 Gwyn ». Cincinnati, N. O. & T. P. R. Co., 155 Fed. 88 (1907). 
% Bailifis of Romney Marsh v. Trinity House, L. R. 5 Ex. 204 (1870). 
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The defendant wrongfully sold liquor to a man, which made him 
drunk. While drunk he killed his wife and then committed suicide. 
His son was allowed to recover against the defendant for causing 
the death of his parents. The man’s act was not an isolating cause." 

The defendant sold to a child cartridges for a toy pistol, which 
was forbidden by statute. The child left the pistol with a cartridge 
in it lying on the floor of a room, and a second child in playing with 
it shot and killed the first child. That was held a — con- 
sequence of the act of selling.!” 

A railroad company carried a passenger, a youna woman, to a 
wrong station and put her off there, where she had to wait for a 
train to take her to her station. While she was waiting, a man who 
got off at the station where she was committed rape upon her. That 
was held only a remote consequence of the company’s wrongful 
conduct.'® 

The conductor of a freight train which ran on to a siding to let a 
passenger train pass on the main track ought to have closed the 
switch leading to the siding, but negligently omitted to do so. 
Therefore the passenger train ran onto the siding and ran into the 
freight train. The engineer of the passenger train, had he looked, 
would have seen that the switch was open. It was held that the 
negligence of the engineer, not that of the conductor, was the proxi- 
mate cause of the collision.’ 

A fire insurance company, having a right to cancel a policy, 
sent a telegram to cancel it. By the negligence of the telegraph 
company the message was missent and did not reach the insured till 
after the building had been burned, for which loss the company 
became liable. It was held that the missending, not the fire, was the 
proximate cause of the loss to the company. Here the loss consisted 
in being subjected to a liability. The fire would not have caused 
that had the policy not been in existence. Therefore the fire, though 
an independent active cause, was not a sufficient cause.” 

In a case of tort the question of proximateness may arise as to the 


18 Neu v. McKechnie, 95 N. Y. 632 (1884). 

17 Binford v. Johnston, 82 Ind. 426 (1882). 

18 Sira v. Wabash R. R. Co., 115 Mo. 127, 21 S. W. 905 (1893). 

19 Louisville & N. R. Co. ». Wene, 202 Fed. 887 (1913). 

20 Providence W. Ins. Co. v. Western Union Tel. Co., 247 Ill. 84, 93 N. E. 134 
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definitional consequences of the duty, as to the violation of right, or 
as to consequential damage. Different tests of ee may 
be applicable in different cases. 

When the duty is peremptory, as has been explained, there is no 
breach of duty at all unless the definitional consequences actually | 
happen, and intention or negligence is not necessary to a breach. 
It is plain that intention or probability cannot be the test of the 
proximateness of such consequences. To make that the test would 
practically amount to abolishing the class of peremptory duties. 

It is still a disputed point whether intention or negligence is 
necessary to a trespass. Assuming that it is not, that the duty is 
really peremptory, all the authorities agree that inevitable accident 
will excuse the actor. The precise meaning of inevitable accident, 
when that expression is not used, as it sometimes is used, to denote 
the mere absence of intention or negligence, is hard todefine. But 
whatever its precise meaning, it includes the intervention of an 
isolating cause. The test of proximateness here is, therefore, the 
non-intervention of an isolating cause — what will for convenience 
be hereafter called the isolation test. This is one of the cases 
mentioned above where the conception of an isolating cause is 
special. It is not clear that any intervening cause which would 
satisfy the general definition of an isolating cause would amount 
to inevitable accident. 

The duty not to remove the support from land and cause it to 
fall is also a peremptory duty. If an excavation causes land to cave 
in, it makes no difference whether or not that consequence was in- 
tended or probable. But it must be proximate. It is believed that 
it will be proximate unless it is caused by the intervention of the 
act of God or vis major. Here, too, the test of proximateness is the 
isolation test, but the isolating cause is of a special character and 
must amount to the act of God or vis major. It is believed that what 
is said of this last mentioned duty applies to peremptory duties 
generally, e. g., to the duty to prevent an actively dangerous thing 
which a person keeps in his possession, such as a vicious dog or an 
artificial collection of water, from doing harm, in places where such 
duties are really peremptory. In all the above mentioned cases of 
peremptory duties, it is quite possible to treat the cases where the 
party subject to the duty is excused from liability because the injury 
was due to inevitable accident, etc., as falling under exceptions to 
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the duty, and not as cases of remoteness at all. Ifso, then it must be 
said that all definitional consequences of peremptory duties are prox- 
imate, that no question of proximateness can arise as to such conse- 
quences. There are peremptory duties where even the act of God 
will not excuse, if the definitional consequences in fact happen, such 
as the duty of a person who is holding another’s chattel in mora to 
protect it from injury or to restore it forthwith. 

With duties of probability and intention, though, as has been said, 
there can be a breach of the duty without the definitional conse- 
quences actually happening, there can be no actionable wrong. To 
make a wrong the probable or intended consequences must actu- 
ally be produced. If an act which is a breach of such a duty causes 
a violation of right which is not a definitional consequence of the 
duty or a consequence of such a consequence, there is not a sufficient 
correspondence between the duty and the right to make a wrong, 
irrespectively of any question of proximateness. 

For instance, there is a duty of probability which, as defined, so 
to speak, in genere, is a duty not to do negligent, 7. e., unreasonably 
dangerous, acts. As so described, it corresponds to rights of bodily 
security and is owed to all persons. But if A. is shooting with a 
rifle at a target, and B. is standing close to the target, so that there 
is an unreasonably great probability that he will be hit, but no 
one else is apparently in any place of exposute, that generic duty, 
when it becomes operative and specific in the particular case, takes 
the form of a duty not to shoot in that direction. It is owed in 
specie only to B. and corresponds im specie only to his right. If 
now C. is lying concealed in the long grass behind the target, where 
he will probably be hit, but A. does not know that, then although 
in genere the duty is owed to all persons and corresponds to all 
persons’ rights, yet in specie the duty is not owed to C. and does 
not correspond to his rights. The definitional consequence of the 
duty as it actually exists in specie on that particular occasion, is 
injury to B., not to C. If A. shoots, and does not hit B., but does 

hit C., he is guilty of a breach of duty toward B. but not of a tort 
to him, but toward C. there is no breach of duty at all, because the 
duty did not correspond in specie to any right of his. The injury 
to him was not a definitional consequence of the duty not to shoot. 
Therefore, no question arises whether the injury to C. was a prom 
imate consequence of A.’s act. 
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The definitional consequences of duties of probability being prob- 
able consequences, it follows that that same probability is the test of 
their proximateness. The definitional consequences of such a duty, 
when they actually happen, are necessarily consequences that were 
probable and therefore proximate; and no other consequences are 
proximate to the act, except further consequences of those defini- 
tional consequences, the proximateness of which will be discussed 
below. 

To the principles just stated there is perhaps an exception. 
When a negligent act consists in setting in operation an active 
dangerous agent, and is a breach of duty because that agent will 
probably do harm of a certain kind to persons or things within the 
range of its activity, such harm to such persons or things being 
the definitional consequence of the duty in specie, it has been held 
that if the activity of the agent extends further than was probable, 
and causes injury of such a kind to a person or thing outside of the 
probable field of its activity, so that such injury was in fact improb- 
able and not a definitional consequence of the duty in the particu- 
lar case, such injury must nevertheless be treated as standing on 
the footing of a definitional consequence. The duty must be deemed 
to have corresponded to the right so violated, and the injury to be 
proximate to the act. 

A railroad company negligently set fire to some dry hedge clip- 
pings on its own land. The fire ran five hundred yards across a 
stubble field to the plaintiff’s house and burned it. A verdict for 
the plaintiff was sustained." Some of the judges thought that the 
injury to the house was probable. On that view the case presents 
no difficulty. One judge dissented on the ground that the injury was 
not probable. But several of the judges said that the company 
would be liable even though it was not probable that the fire would 
run so far, if the company had been negligent in starting the fire. 
The company, of course, had a right to set fire to the clippings, 
which were its own property, and might have done so intentionally. 
Negligence here must therefore have meant that the act was unrea- 
sonably dangerous because of the probability that the fire would 
spread to neighboring land. The duty not to set fire to the clippings, 
a duty of probability, was undoubtedly owed to the owners of all land 


21 Smith v. London & S. W. Ry. Co., L. R. 5 C. P. 98, 39 L. J. C. P. 68, L. R. 6 
C. P. 14, 40 L. J. C. P. 21 (1870). 
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to which the fire would probably spread, and corresponded to their 
rights. Injury to them would undoubtedly have been proximate. 
But a recovery by the plaintiff, if the injury to him was not probable, 
could be supported only on the ground of an exception to the general 
rule such as is now under consideration. The language of the judges, 
however, suggests that they did not distinguish between the defini- 
tional consequences of the duty and further consequences of them, 
which further consequences some courts, as will presently be 
explained, have held to be proximate though not probable. A 
similar decision was made in a case where the defendant shot and 
wounded a dog, and the infuriated animal did damage outside of 
the probable area of his activity; and the court said explicitly that 
a person who sets a dangerous thing in action is liable even for im- 
probable consequences.” 

When a building has been negligently set on fire and the fire has 
spread to neighboring buildings, some courts have held the dam- 
age to the latter remote on grounds of humanity, saying that to 
hold a negligent person liable for a whole conflagration would be to 
impose a too crushing liability. Such decisions have no bearing 
on the general theory of proximateness. Other courts have refused 
to follow any such principle, and various distinctions have been 
drawn. On the whole the cases respecting the spread of fire must 
perhaps be regarded as sui generis affording little guidance for 
other kinds of cases. | 

In duties of intention all the definitional consequences of the 
duty are intended. Therefore, if any such consequences happen, 
they are proximate. The same rule applies here as to duties of 
probability, that to make a tort some definitional consequence of 
the duty must actually happen, and all further injurious conse- 
quences, to be proximate, must be consequences of that definitional 
consequence. Of course the same act, being done with an in- 
tention to injure one person and being therefore a. breach of a 
duty of intention toward him, may be negligent as toward another 
person, and a breach of a duty of probability as to him. In that case 
if the latter person is in fact injured, the proximateness of the in- 
jury to him may depend upon probability, not upon intention. 


2 Tsham v. Dow’s Estate, 70 Vt. 588, 41 Atl. 585 (1898). 
% Ryan v. New York Central R. R. Co., 35 N. Y. 210 (1866); Pennsylvania R. R. 
Co. v. Kerr, 62 Pa. St. 353 (1870). 
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If the definitional consequences of the duty broken, having be- 
come actual as aforesaid, are themselves such consequences as con- 
stitute the violation of right necessary to make a tort, which may 
be called violative consequences, of course the same tests of proxi- 
mateness apply to them in one aspect as in the other. If A. fires 
off a gun when that is a negligent act, 7. e., is unreasonably danger- 
ous, because of the probability that he will hit B., and B. is hit, the 
hitting of B. is both the definitional consequence of the duty and 
the violative consequence. In either aspect it is proximate be- 
cause it was probable. 

But often the violative consequences are not identical with the 
definitional ones, but follow them as further consequences of the 
act. If so, in order that they may be proximate consequences of 
the act, it is necessary, and is sufficient, that they be actually and 
proximately consequences of the definitional consequences. In 
considering the proximateness of such a violative consequence, the 
definitional consequence, which more directly produced it, is taken as 
its cause rather than the act which was its primal cause. The ques- 
tion is: assuming that the definitional consequence actually hap- 
pens, is such a violative consequence proximate to it? It follows 
that, if in any case probability is to be taken as the test of the proxi- 
mateness of a violative consequence, the probability of the vio- 
lative consequence following the definitional consequence is not to 
be compounded with the probability that the definitional conse- 
quence would follow the act. For example: If the probability of 
the definitional consequence following the act was 14 and the prob- 
ability of the violative consequence following the definitional one 
was also 4, then the probability of the violative consequence 
being produced by the act was at the outset only 14 x Y%, or 4. 
But in estimating the probability of the violative consequence the 
definitional one should be taken as certain, 7. e., to be represented by 
unity, the true question being, will the definitional consequence, 
if it happens, produce the violative one. The probability of the 
violative consequence therefore should not be taken as 4, but as 
1x %,or%. There is very little direct authority for the above rule 
against compounding probabilities. In fact, numerical calcula- 
tions of probabilities are seldom made, and generally would not 
be worth much for practical purposes. However, there are cases 
where the principle of not compounding the probabilities of suc- 


| 
| 
1 
| 
| 
| 
| 
| 
| 
| 
| 
| 
if 
| 
| 


PROXIMATE CONSEQUENCES IN THE LAW OF TORTS 29 


cessive or codperating causes seems to have been approved. The 
courts sometimes say that the final consequence of a series, which 
is held proximate as being probable, was not probable at the out- 
set, that is, would not have been probable if all the probabilities 
had been compounded, but is probable on the assumption that 
some intermediate consequence actually happens.” 

The question whether a violative consequence was proximate to a 
preceding definitional consequence which was its more immediate 
cause, arises in two.classes of cases: (1) where the definitional con- 
sequence was itself defined relatively, by reference to the violative 
consequence, and (2) where the definitional consequence was defined 
absolutely, not by any such reference. 

A definitional consequence of a duty may itself be defined as 
consisting in the existence of some condition of things that in its 
turn will or may produce a violative consequence, such a causal re- 
lation to a violative consequence being of the essence of its nature 
as a definitional consequence of the duty. This is often the case 
in duties respecting dangerous things. The mere existence of a 
dangerous thing may be the definitional consequence of the duty, 
so that if the dangerous thing be produced, there will be a breach 
of the duty even though it doesno harm. But a dangerous thing 
means a thing that will probably do harm. The harm, which in 
case of a tort will be the violative consequence, is a consequence of 
the existence of the dangerous thing, and is that by reference to 
which the existence of the dangerous thing is defined as being the 
definitional consequence of the duty. Thus in a duty to keep a high- 
way safe, the condition of the highway itself, and no more than that, 
is the definitional consequence of the duty. The duty is not properly 
defined as a duty not to cause harm to travellers by the highway 
being unsafe, but simply as a duty to keep it safe. If the highway 
is allowed to remain in an unsafe condition, the duty is broken. 
But the probability of harm to travellers, which would be a vio- 
lation of the right to which the duty corresponds, is what makes a 
given condition of the highway an unsafe condition. 

When the definitional consequence is defined relatively bv refer- 
ence to a probable violative consequence, the same principles apply 
between those two consequences as between the act and the defini- 


% Quigley v. Delaware & H. Canal Co., 142 Pa. St. 388, 21 Atl. 827 (1891). 
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tional consequence in a duty of probability. To make a tort, the 
violative consequence must actually happen, and in order to be 
proximate it must be probable. The test of proximateness here is 
probability. If, for instance, a traveller is hurt because of the 
dangerous condition of the highway, that injury must have 
been a probable consequence of the highway being in such a 
condition. 

But a definitional consequence may be defined by reference not to 
its probable, but to its actual consequences, though such cases are 
rare. If, for instance, A. maintains some thing on his land which 
sends noxious gases onto B.’s land. The thing is a nuisance; and 
it is so even though the emission of such gases or their passing onto 
B.’s land was improbable, 7. ¢., if A. had taken such precautions as 
would probably prevent the emission of any gases. The duty in 
such a case, I think, should be defined as a duty not to maintain such 
a thing, not as a duty not to send gases onto B.’s land. The exist- 
ence of the thing would be the definitional consequence of the duty, 
and the passing of the gases onto B.’s land the resultant violative 
consequence. But the thing would be defined as a thing that would 
produce such a result. In this case, I believe that the test of proxi- 
mateness should be the same as for the definitional consequences 
of peremptory duties, not probability but isolation. If gases actu- 
ally passed onto B.’s land and did damage there, I think that the 
damage should not be held remote because it was not probable. 
In fact, some courts have applied the ‘test of isolation and some of 
probability. 

The defendant bought from the plaintiff a narrow strip of land 
along a stream, and then built a dam on his own land below. He 
made an embankment on the strip to protect the plaintiff’s land 
from being flooded, but the water percolated through it and made the 
plaintiff’s land wet. The defendant was held liable, though he had 
built the embankment with due care and skill, z. ¢., in such a manner 
that the percolation was not probable. The court said that the 
percolation was not due to the act of God, 7. ¢., there was no iso- 
lating cause, and was a proximate consequence of building the dam.” 
But where the defendants made a cesspool on their own land, from 
which filth percolated into the plaintiff’s land, it was held that 


% Pixley v. Clark, 35 N. Y. 520 (1866). 
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the defendants would not be liable unless that consequence was 
probable.” 

The definitional consequences of a duty may, however, be defined 
absolutely, not by reference to any further consequences which 
they in their turn will or may produce, though this is not common 
when the definitional consequences are not identical with the vio- 
lative ones. A good example is the duty of a ship to show certain 
lights at night. No doubt the reason for such a requirement is 
that the probability of collisions will be thereby lessened. But the 
duty itself is not defined by any reference, direct or indirect, to 
such a probability. It is not a duty to show such lights as will make 
a collision improbable, as reasonable safety calls for, but a peremp- 
tory duty to show certain prescribed lights. The mere presence or 
absence of the lights is the definitional consequence of the duty, a 
definitional consequence which is defined absolutely. If now a 
collision happens for want of lights, that is a violative consequence. 
In this class of cases the test of the proximateness of the violative 
consequence may conceivably be either probability or isolation. 
There seems to be no prevailing reason for adopting either one in 
preference to the other. The nature of the original duty, it is sub- 
mitted, is not a proper guide to follow. Whether the duty was 
peremptory not to produce the definitional consequence or was a 
duty merely to use due care not to produce it, 7. e., not to act so as 
probably to.produce it, when it has been in fact produced the breach 
of duty is complete and finished. What happens afterwards, the 
violation of the right, is something quite distinct and separate. 
Nevertheless, it is possible that some courts, overlooking the dis- 
tinction between the definitional and the violative consequences, 
have been guided by the analogy of the duty, and when the duty as 
to the definitional consequence was peremptory and did not de- 
pend upon probability, have considered that the violative conse- 
quence also need not be probable to be proximate, but when the 
duty was one of probability, so that the definitional consequence 
had to be probable, have thought that the violative consequence 
must also be so. When, although the definitional consequence was 
not defined by the probability of its causing the violation of the 
right, that probability was the reason for prescribing such a defi- 


% Beatrice Gas Co. v. Thomas, 41 Neb. 662, 59 N. W, 925 (1894). 
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nitional consequence, for creating just that kind of a duty, that 
may perhaps be a ground for holding that the violation of right 
must be a probable consequence of the breach of the duty. On 
the other hand, when a person actually commits a breach of his 
duty, when he actually does something which the law, without 
reference to any further consequences of his conduct, forbade him 
to do, it may reasonably be considered that he acts at his peril, and 
there seems to be no good reason why, as a general rule, he should 
be excused from liability, if another is actually injured by his wrong- 
ful conduct, because he could not have foreseen that particular 
injury. Accordingly, in this class of cases, which, as I have said, 
are not common, some courts seem to have approved the test of 
probability and others that of isolation; sometimes both tests are 
mentioned, and sometimes probability is said to be the test when 
there was in fact a sufficient isolating cause.?’ 

When a violation of right has happened, so that there is a com- 
plete tort which will support an action for at least nominal damages, 
there may ensue, as has [been said, further injurious consequences 
which may be recovered for in an action for the tort as conse- 
quential damage. The violative consequences are never defined 
by any reference to actual or probable consequential damage, but 


always absolutely. Therefore the relation between the violation 


of right and consequential damage is like that between definitional 
consequences which are defined absolutely and violative conse- 
quences which follow them, and what has been said about the 
latter relation applies here. The consequential damage must be 
proximate to the violation of right, and through that it will be 
proximate to the act. If probability is taken as the test of its proxi- 
mateness, the probabilities must not be compounded, but the prob- 
ability of the consequential damage must be reckoned on the as- 
sumption that the violation of right actually happens. The nature 
of the duty broken, whether that was a peremptory duty or a duty 
of probability or intention, is not necessarily or properly any guide 
to the test of proximateness that ought to be used; and the re- 


mark above made that a person who has done wrong may justly be 


held liable for damage that is not probable, applies with even more 
aptness here. 


27 Jackson v. Adams, 9 Mass. 484 (1813); Cate v. Cate, 50 N. H. 144 (1870); Daly 
v. Milwaukee E. Ry. & L. Co., 119 Wis. 398, 96 N. W. 832 (1903). 
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All that can be said here is that some courts take probability 
as the test of the proximateness of consequential damage, while 

other courts apply the isolation test. The difference of opinion | 

here is real, and not merely apparent or verbal, and is irreconcilable. | 

A choice simply has to be made between the two possible tests. — : 
However, the general rule that intended consequences are proxi- 

mate applies to violative consequences and to consequential damage. | 

In the foregoing very general discussion, some cases of minor | 

importance have been passed by without notice, and even in the | 

cages that have been mentioned a considerable number of special | 

rules whose application sometimes modifies or masks the general 

principles discussed, have also been omitted. 


Henry T. Terry. 


New York City, 
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THE EVOLUTION OF FEDERAL REGULATION 
OF INTRASTATE RATES: THE SHREVEPORT 
RATE CASES 


4 WERFUL and ingenious minds, taking as postulates that the 

powers expressly granted to the government of the Union, are to 
be contracted by construction into the narrowest possible compass, 
and that the original powers of the States are retained, if any possible 
construction will retain them, may, by a course of well-digested but 
refined and metaphysical reasoning founded on these premises, explain 
away the constitution of our country, and leave it a magnificent struc- 
ture, indeed, to look at, but totally unfit for use.” ! 


“By virtue of the comprehensive terms of the grant the authority 
of Congress is at all times adequate to meet the varying exigencies that 


' arise, and to protect the national interest by securing the freedom of 


interstate commercial intercourse from local control.” 2 


The first quotation is from Chief Justice Marshall’s opinion in 
Gibbons v. Ogden, the great pioneer decision that defined the com- 
merce clause of our Constitution. That opinion was rendered in 
1824. That was ninety years ago. The second quotation is from 
Mr. Justice Hughes’ opinion in the so-called Shreveport Rate 
Cases decided last June. In the one case, Chief Justice Marshall 
declared that the State of New York could not grant a monopoly 
in the use of its navigable waterways. In the other, Mr. Justice 
Hughes declared that the State of Texas could not maintain rates 
of transportation, however reasonable in themselves, between 
points within its boundaries, if these rates were discriminatory 
against rates ordered by the Interstate Commerce Commission to 
be maintained between points within and points without the State 
of Texas. The one decision purports to be warranted by the other. 

The language of the two quotations differs only in phraseology. 
The meaning intended to be conveyed is the same in both. They 
both affirm in absolutely definite terms the paramount authority 


1 Gibbons ». Ogden, 9 Wheat. (U. S.) 1, 222. 
2 Houston East & West Texas Ry. Co. v. United States; Texas & Pac. Ry. Co. ». 
United States, 234 U.S. 342, 351. 
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of Congress over interstate commerce. Therefore to the lay mind, 
and indeed to those lawyers who have not undertaken a close study 
of the development of our constitutional law through judicial in- 
terpretation or judicial amendment (and for the purpose of our 
subject, of course, it is only with judicial interpretation and judicial 
amendment that we are concerned, because the commerce clause 
has thus far escaped all direct modification), it would seem that 
the construction placed upon this, the most vital clause of our 
whole Constitution, is no different from the construction placed 
upon it by the remarkable prescience of Chief Justice Marshall at 
the time when the Constitution was still in its infancy and rail- 
roads, and therefore railroad rates, were things unknown. But is 
it true that the construction is the same? This question is not 
capable of an absolutely conclusive answer for the obvious reason 
that Chief Justice Marshall could not foresee, and therefore his 
definition cannot be said to apply without qualification to, present- 
day conditions. This is said, of course, with full appreciation of 
the well-established principle that the reasons which may have 
caused the framers of the Constitution to repose the commercial 
power in Congress, and upon which our early justices necessarily 
largely relied, do not limit the extent of the power itself? Whether 
Chief Justice Marshall, were he living to-day, would reason as do 
the members of our present court is a matter of the purest conjec- 
ture; but even assuming that he would, the all-important fact re- 
mains that during this long period of ninety years agreement has 
by no means prevailed in the opinions expressed by the Supreme 
Court from time to time upon the scope of the commerce clause. 
An analysis of the opinions in the various cases shows widely dis- 
similar views. Here we will find an expansion of the commerce 
clause, there a contraction. Each view has a certain historical or 
economic significance. That there is this variance is by no means 
unusual. It is but the evolution of this branch of our constitu- 
tional law. The questions of police power, taxation, due process 
and equal protection of the laws, not to mention innumerable other 
questions, have each, in their turn, been subjected to a similar 
process of development. These evolutions have been largely con- 


3 See Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 228 (1899), in 
which this principle is very forcibly enunciated. 
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structive, not destructive. They represent a progressive trend of 
thought, and yet one ever mindful of our government’s constitu- 
tional limitations. In some cases there were no such convincing 
precedents as those dealing with the commerce clause upon which 
to build. Occasionally precedents have been overruled expressly, 
because found to have been clearly erroneous, or impliedly, because 
of the stress of economic conditions, — nullification by indirection, 
if you will. But, for the most part, there has been a more or less 
successful attempt to square the latest decisions with the fountain 
heads that have gone before. To this general rule, however, the 
evolution of the commerce clause, in so far as it relates to the 
regulation of intrastate rates, is believed to be an exception, and it 
is the purpose of this article to trace this evolution by an analysis 
of the decisions which have brought it about. 

The evolution of federal regulation of intrastate rates is properly 
to be traced by dividing the decisions construing the power of 
Congress over interstate commerce into five periods, each of which 
is more or less distinctly defined by reason of particular interpreta- 


. tions placed upon the commerce clause. The first period dates 


from the adoption of the Constitution in 1789 to 1829. This period 
is noteworthy in that it evolved these two basic principles: First, 
that the actual regulation of interstate commerce by Congress 
excludes its regulation by the states. Second, that the power to 
regulate purely internal commerce rests exclusively with the states 
regardless of whether they actually exercise this power or not. This 
period will be called the Constructive Period. 

The second period dates from 1829 to 1876, the year of the so- 
called Granger Cases. This period is noteworthy in that in addi- 
tion to upholding the two basic principles of the first period, it 
gradually evolved, although not without great controversy, a third 
basic principle, namely, that in matters essentially national in 
their nature and requiring uniformity of regulation the exclusive- 
ness of congressional power is not dependent upon actual exercise 
of that power, but arises from the very grant itself of the power; 
while in matters which, though affecting interstate commerce, are 


4 Munn ». Illinois, 94 U. S. 113; Chicago, B. & Q. R. R. v. Iowa, 94 U. S. 1553 
Peik v. Chicago & N. W. Ry. Co., 94 U. S. 164; Winona & St. Peter R. R. Co. v. 
Blake, 94 U. S. 180. 
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plenary in the absence of congressional action. This latter power 
is generally, though it would seem rather inaccurately, described as 
concurrent. The use of the word “concurrent” rather conveys the 
idea of simultaneous operation of the state and the federal power, 
whereas the one operates only when the other is not exercised. 
From the fact that the state power is dominated by, and must 
give way to, the federal power when exercised, it would seem per- 
haps more accurate to speak of the one power as dominant and of 
the other as servient. This second period will be called the States’ 
Rights Period. 

The third period, one of only ten years, dates from 1876 to 1886, 
the year of the decision in the case of Wabash, St. L. & P. Ry. Co. 
v. Illinois» The decisions of this period are noteworthy in that 
they further extend the principle of so-called “concurrent” power 
to the point of saying that until Congress acts the states themselves 
may even regulate matters essentially national in their nature, 
namely, interstate rates, as well as those matters primarily of local 
interest. This period will be called the Extreme States’ Rights 
Period. 

The fourth period dates from 1886 down to but not including the 
so-called Minnesota Rate Cases,® decided in 1913. During this 
period the decisions affirm the three principles enunciated in 
the first and second periods, and repudiate the Extreme States’ 
Rights principle of the third period. This fourth period will be 
called the Federalistic Period. 

The fifth and last period dates from the decision rendered in 1913 
in the Minnesota Rate Cases to the present time, and therefore 
includes the decision in the Shreveport Rate Cases’ rendered last 
June. This period is noteworthy for the further and hitherto 
unknown restriction of state power. A principle never before an- 
nounced is now evolved to the effect that state regulation of local 
rates is exclusive only until Congress acts, or, in other words, that: 
the power of the state is servient not merely in local matters affect- 
ing interstate commerce, but in the regulation of its own internal 
commerce as well. In short, it does not allow the corresponding 
usurpation to the federal government that was allowed to the 
states during the third or Extreme States’ Rights period, that is, 


§ 118 U.S. 557. 6 230 U. S. 352. 7 234 U.S. 342. 
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regulation of intrastate rates until the states themselves regulate 
them, for of course that would be valueless; but it goes further 
and proclaims that there may be regulation of intrastate rates by 
Congress to the exclusion of state regulation whenever Congress 
may see fit to act. In addition, with the Interstate Commerce 
Commission, an agent of Congress, be it noted, is primarily 
vested the determination of this fundamental constitutional ques- 
tion, namely, whether state action is to be excluded, or, in short, 
whether the commerce clause has been violated. This last period 
will be called the Period of Judicial Amendment, so radical is it in 
its extension of the doctrine of national supremacy. The leading 
decisions of each period will now be considered. 


I. THe CONSTRUCTIVE PERIOD 


At the time of the adoption of the Constitution, commerce 
“among the several States,’”’* to use the exact words of the com- 
merce clause, consisted of touching the circumference of the states 
by the landing of vessels at coastwise points, and of transportation 
by land from one state to another, such as it was, by coach or 
wagon. The penetration and commingling of external and inter- 
nal commerce is a product of the railroad and so unknown to our 
forefathers. To use the words of Henry Clay, “The country 
had scarcely any interior.” *® While it is believed that by the 
language used in the Constitution more was in fact actually con- 
templated than transportation by water,!° it is quite clear that 
nothing more was immediately intended, either by the Federal 
Convention which framed the Constitution or by the state con- 
ventions which ultimately gave their approval, than to enable 
Congress to prevent the imposition of duties by particular states 
upon articles imported from or through other states. This power 


®§ Article 1, sec. 8, c. 3. 
® Speech in House of Representatives, January 30, 1824; Annals 18th Congress, 
tst Session, Vol. I, pl. 1315. 

10 See conira, “Chief Justice Marshall on Regulation of Interstate Carriers,” by 
E. Parmalee Prentice, 5 Cor. L. Rev. 77. Mr. Prentice bases his argument on the 
fact that states continued to grant monopolies to ferry and canal companies, land 
transportation companies and even to railroads as late as 1866, when, as we shall see, 
Congress intervened. See also, by the same author, “The Federal Power over Carriers. 
and Corporations,” and “The Origin of the Right to Engage in Interstate Commerce,” 
17 Harv. L. REv. 20. 
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given to Congress was thought to be merely negative, not affirma- 
tive. In short, it was conceded to the federal government, with 
virtually no debate, as supplementary to the attainment of the 
greatest object of the new government — destruction of state 
jealousies with regard to foreign commerce and the abuse of power 
by the importing states in taxing the non-importing, which had 
been so detrimental to harmony and progress under the Confedera- 
tion, and in the place of these the establishment of one rule of 
uniformity.” 

Although Chief Justice Marshall, with his broad discernment, 
saw the futility of declaring the power to regulate interstate com- 
merce to be merely negative and gave to it at once an affirmative 
significance, the facts to which he applied his definition were so 
dissimilar to the facts with which we have to deal, that however 
broad, however elastic, he may have intended his definition to be, 
we cannot go beyond a reasonable construction of his words in any 
case. In Gibbons v. Ogden he decided that the laws of New York 
which granted to the successors of Livingston and Fulton the ex- 
clusive right to navigate with their steamboats all waters within 
the state, for a term of years, was an unconstitutional restriction 


11 See Elliott’s ‘‘ Debates on the Federal Constitution”; ‘‘The Federalist,” Nos. 7, 
11, 42; Max Ferrand, “The Records of the Federal Convention of 1787”; “The 
Framing of the Constitution.” 

On February 13, 1827, James Madison, writing from his home at Montpelier to his 
friend J. C. Cabell, remarked in regard to the power of Congress over interstate com- 
merce: “I always foresaw that difficulties might be started in relation to that power 
which could not be fully explained without recurring to views of it which, however 
just, might give birth to specious though unsound objections. Being in the same 
terms with the power over foreign commerce, the same extent, if taken literally, would 
belong to it, yet it is very certain that it grew out of the abuse of the power by the 
importing states in taxing the non-importing, and was intended as a negative and pre- 
ventive provision against injustice among the states themselves rather than as a power 
to be used for the positive purpose of the general government in which alone, however, 
remedial power could be lodged.” Letters and Other Writings of James Madison, 
Vol. 4, pp. 14-15. 

Strange as it seems, this was written three years after the decision in Gibbons 2. 
Ogden. Madison’s successor in the Presidency, James Monroe, actually believed that 
Congress had no power to make internal improvements by virtue of the Commerce 
Clause of the Constitution, on the theory that that clause merely gave power to impose 
duties on foreign trade, and to prevent duties on trade between the states, — or in 
fact by virtue of any other power granted to Congress. See James Monroe’s Message 
to Congress of May 4, 1822, and accompanying paper on the subject of internal im- 
provements, vetoing the act for the preservation and repair of the Cumberland Road. 
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of interstate commerce, because it prevented vessels licensed to 
carry on the coasting trade under the laws of the United States 
from navigating those waters in the prosecution of that trade. 
Difficult as this decision must have been to render as an original 
proposition, embracing as it did the announcement of national 
supremacy at the expense of the states, which was the basis of all 
the opposition to the new form of government, it was, from a judi- 
cial point of view at least, not so difficult as the determination of 
the present-day problems arising out of our complex commercial 
life and the complete inter-relation of almost all railroad rates. 
Let us analyze the opinion of Chief Justice Marshall. First, the 
word “commerce,” he said, as used in the Constitution “compre- 
hends, and has always been understood to comprehend, naviga- 
tion.” And whatever conflicts there may have been as to the 
scope of the commerce clause, he set them at rest by declaring with 
equal emphasis that it “comprehends every species of commercial 
intercourse,’ thus paving the way for the application of the com- 
merce clause to railroads, which, however, was not directly utilized, — 
as we shall see, until forty-eight years later. Second, he thus de- 
fined the distinction between interstate and intrastate commerce: 


“Commerce among the states, cannot stop at the external boundary 
‘line of each state, but may be introduced into the interior. It is not 
intended to say that these words comprehend that commerce, which is 
completely internal, which is carried on between man and man in a state, 
or between different parts of the same state, and which does not extend 
to or affect other states. Such-a power would be inconvenient, and is 
certainly unnecessary. Comprehensive as the word ‘among’ is, it may 
very properly be restricted to that commerce which concerns more states 
than one. The phrase is not one which would probably have been se- 
lected to indicate the completely interior traffic of a state, because it is 
not an apt phrase for that purpose; and the enumeration of the particu- 
lar classes of commerce to which the power was to be extended, would not 
have been made, had the intention been to extend the power to every | 
description. The enumeration presupposes something not enumerated; 
and that something, if we regard the language, or the subject of the sen- 
tence, must be the exclusively internal commerce of a state. The genius 
and character of the whole government seem to be, that its action is to 
be applied to all the external concerns of the nation, and to those internal 


2 g Wheat. (U. S.) p. 193. 8 Tbid., p. 193. 
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concerns which affect the states generally; but not to those which are 
completely within a particular state, which do not affect other states, 
and with which it is not necessary to interfere, for the purpose of execut- 
ing some of the general powers of the government. The completely 
internal commerce of a state, then, may be considered as reserved for the 
state itself. . . . Commerce among the states must, of necessity, be 
commerce with the states.” ™ 


Third, he decided — and this is the real ratio decidendi of the 
case — that a state cannot regulate interstate commerce while 
Congress is regulating it. Lastly, by declaring that there was an 
“immense mass of legislation, which embraces every thing within 
the territory of a state, not surrendered to a general government: 
all which can be most advantageously exercised by the states them- 
selves,” he adopted the far-seeing views of Daniel Webster (who 
argued the case for the appellant), which, as we shall see, succeed- 
ing justices were slow to grasp, and which gave rise to a stubborn 
controversy lasting nearly thirty years. 

In rendering the court’s opinion, Chief Justice Marshall was 
mindful of the vast importance and far-reaching effect of the deci- 
sion, and therefore of the wisdom of not proceeding too far beyond 
what was necessary for the purposes of the case. ‘The magnitude 
of the question,” he said, “the weight of character belonging to 
those from whose judgment we dissent, and the argument at the 
bar, demanded that we should assume nothing.” 

In short, in declaring the power of Congress over interstate com- 
merce to be paramount, he did so with application only to the par- 
ticular facts of the case, and did not decide, because unnecessary 
to do so, that the mere grant of this power made it ipso facto ex- 
clusive. ‘In discussing the question, whether this power is still in 
the states, in the case under consideration,” he said, ‘we may dis- 
miss from it the inquiry, whether it is surrendered by the mere 

+grant to Congress, or is retained until Congress shall exercise the 
power. We may dismiss that inquiry because it has been exercised, 
and the regulations which Congress deemed it proper to make, are 
now in full operation. The sole question is, can a state regulate 


4 g Wheat. (U. S.) pp. 194-96. 
Jbid., p. 203. 
6 [bid., p. 222. 


: | 
4 
i 
‘ 
” 
J 
. 


42 HARVARD LAW REVIEW 


commerce with foreign nations and among the states, while Con- 
gress is regulating it?” !” 

The negative answer given to this question is stated by a masterly 
course of constructive reasoning in the most positive terms. So 
from the time of this decision there could no longer be any doubt 
_ that when Congress regulates interstate commerce that action is 
absolutely exclusive. This principle was conclusively affirmed three 
years later by Chief Justice Marshall in Brown v. Maryland, an 
indestructible precedent, remarkable in its expression, of our con- 
stitutional law. An act of the legislature of Maryland, which 
imposed a license fee of fifty dollars on importers of foreign goods 
before they could sell them, was held unconstitutional, as violating 
both the constitutional provision against state taxation of imports 
and exports and the commerce clause. Chief Justice Marshall 
said as to the latter: ‘What, then, is the just extent of a power to 
regulate commerce with foreign nations, and among the several 
states? This question was considered in the case of Gibbons v. 
Ogden, in which it was declared to be complete in itself, and to 
acknowledge no limitations other than are prescribed by the Con- 
stitution. The power is co-extensive with the subject on which it 
acts, and cannot be stopped at the external boundary of a state, 
but must enter its interior. We deem it unnecessary now to reason 
in support of these propositions. Their truth is proved by facts 
continually before our eyes, and was, we think, demonstrated, if 
they could require demonstration, in the case already men- 
ia"? 

This case would seem to set at rest the question, reserved in 
Gibbons v. Ogden, as to whether there was a residuum of equal 
power vested in the states which might be exercised by them in the 
absence of congressional action. Nevertheless, confusion seems to 
have been engendered by a decision handed down by Chief Justice 
Marshall himself the following year, and with this the States’ 


Rights period may properly be said to begin. 


17 g Wheat. (U. S.) 200. It might be argued that the case could have been dis- 
posed of simply by declaring that the state action, being in violation of existing 
acts of Congress, was therefore void by the express language of Article Six of that 
Constitution. 

18 12 Wheat. (U. S.) 419 (1827). 

19 Tbid., p. 446. 
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II. Tue States’ Ricuts PEeriop 


In the case of Willson v. The Black Bird Creek Marsh Company, 


the State of Delaware had authorized a company to dam a small 
navigable tidal creek for the purpose of reclaiming marsh land and 
improving the drainage of the surrounding territory. The defend- 
ants, owners of a sloop licensed as a coaster under the laws of the 
United States, ran into the dam with the vessel and injured it. In 


an action for damages the defendants contended that the state law _ 


authorizing the building of the dam was an unconstitutional inter- 
ference with interstate commerce, but Chief Justice Marshall held 
not, saying: 

“Tf Congress had passed any act which bore upon the case; any act 
in execution of the power to regulate commerce, the object of which was 
to control state legislation over those small navigable creeks into which 
the tide flows, and which abound throughout the lower country of the 
middle and southern states, we should feel not much difficulty in saying 
that a state law coming in conflict with such act would be void. But 
Congress has passed no such act. The repugnancy of the law of Dela- 
ware to the Constitution is placed entirely on its repugnancy to the power 
to regulate commerce with foreign nations and among the several states, 
a power which has not been so exercised as to affect the question. 

“We do not think that the act empowering the Black Bird Creek 
Marsh Company to place a dam acress the creek, can, under all the cir- 
cumstances of the case, be considered as repugnant to the power to 
regulate commerce in its dormant state or as being in conflict with any 
law passed on the subject.” # 


Unfortunately Chief Justice Marshall makes no mention of the 
cases of Gibbons v. Ogden and Brown v. Maryland in this decision, 
but obviously, from his language just quoted, he intended that 
nothing that he had said in those cases should be modified. The 
problem there presented was quite different, and Chief Justice 
Marshall must be considered as having so viewed it. In Gibbons v. 
Ogden and Brown v. Maryland the subject was in its nature na- 
tional, and therefore admitted of only one uniform system or plan 
of regulation. In the Black Bird Creek Marsh Company case the 
subject was primarily of local interest, and in the absence of con- 


2 2 Pet. (U. S.) 245 (1829). Jbid., p. 252. 
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gressional action admitted of state regulation. True, Chief Justice 
Marshall stated in this case that the state action was repugnant 
neither to the power to regulate commerce in its “dormant state” 
nor to any law passed by Congress by virtue of that power, and’ 
this at first somewhat confuses the distinction between cases in 
which congressional jurisdiction is exclusive per se and in which 
it is not. But the language in the rest of the opinion shows that 
the non-action of Congress was the decisive feature of the case, and 
that the “dormant state” of congressional power was referred to 
' simply to show that the local regulation was not directed to such 
a subject as was properly covered by the mere grant of power to 
Congress. If this explanation is sound, then it must be accepted as 
answering in the affirmative the question reserved-in Gibbons v. 
Ogden, namely, that even if Congress had not legislated, would the 
New York statute involved in that case have been void from its 
inception? 

‘Clear as is this distinction now between those subjects over 
which the power of Congress is exclusive per se, and those over 
which it is merely dominant until put into operation, it was not 
-conclusively enunciated by a majority of the Supreme Court in 
any case until 1851, or twenty-two years after the decision in the 
Black Bird Creek Marsh Company Case. During those years the 
opinions of the court were many times at variance with each other. 
The cause of this lies, however, not so much in a failure to grasp the 
distinction which Chief Justice Marshall intended to make, but 
in the fact that the question of state versus national sovereignty 
had become much more prominent in the ripening of events which 
afterwards brought about the Civil War. The personnel of the 
Supreme Court underwent a great change. Many of its members 
were advocates of the Extreme States’ Rights theory. The battle 
really began with the case of City of New York v. Miln,” decided in 
1837, the first case in which the court was divided in its judgment 
of the commerce clause, and reached its highest pitch in the License 
Cases * and the Passenger Cases,™ decided in 1847 and 1849. A 
close analysis of the varied opinions in these three cases would 
itself fill a book. Suffice it to state briefly the facts and the prin- 
ciples announced. 


11 Pet. (U.S.) 102. % 5 How. (U.S.) 504. 7 How. (U. S.) 283. 
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In City of New York v. Miln there was held valid a law of the 
State of New York requiring, among other things, the masters of 
all vessels arriving at the port of New York from the ports of 
other states or countries to make to the state authorities, within 
twenty-four hours after arrival, a written report containing the 
name, birth-place, last legal settlement, age and occupation of 
every passenger to be landed. The law was upheld on the 
ground that it was a police measure, not a regulation of foreign 
or interstate commerce, and formed a portion of that “immense 
mass of legislation which,” according to Gibbons v. Ogden, “em- 
braces everything within the territory of a state, not surrendered 
to a general government: all which can be most advantageously 
exercised by the states themselves.” * The opinion of the court 
was written by Mr. Justice Barbour, and concurred in by Mr. 
Justice Thompson in a separate opinion. It is significant that Mr. 
Justice Story, failing to admit the distinction intended to be laid 
down by Chief Justice Marshall in Gibbons v. Ogden between mat- 
ters of national and matters of local interest, dissented.” 

The License Cases involved the validity of certain laws of the 
_ States of Massachusetts, Rhode Island and New Hampshire pro- 
hibiting the sale of liquor without licenses previously obtained 
from the state authorities. The entire court, led by Chief Justice 
Taney, sustained the validity of the laws, but the members were 
very much divided as to the reasons upon which the decision should 
be based. Chief Justice Taney took the position that the state 
laws were regulations of foreign and interstate commerce in so far 
as they operated to impose burdens upon the sale in original pack- 
ages of liquor brought into the state, but he held that the power to 
regulate such commerce was concurrent, and that, consequently, 
the laws were valid. Here, again, we see a failure, or at least a 
refusal, to grasp the distinction between matters which are of 
national and those of purely local interest. Justice Catron agreed 
substantially with the Chief Justice. Justices McLean, Grier and 


% g Wheat. (U. S.) 203. 


% Mr. Justice Story’s argument was that on the first hearing of the case, which was 
_ before Chief Justice Marshall, the latter agreed with his views. The case was origi- 
nally brought to the Supreme Court on a certificate of division in opinion of the judges 


of the United States Circuit Court for the Southern District of New York. The Su- 
preme Court itself being divided, a re-argument was directed. 
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Daniel sustained the laws on the ground that they were police 
measures and not within the prohibition of prior decisions. Jus- 
tice Woodbury, adopting the same view, went further, however, 
and declared with Chief Justice Taney that the power to regulate 
interstate commerce was concurrent. This theory, although not 
applicable to the facts in these cases, was to a large extent that 
suggested by Daniel Webster’s argument in Gibbons v. Ogden, and 
which, as has been pointed out, is believed to have been intended 
by Chief Justice Marshall as the proper one. Certainly it approxi- 
mates the one that has since been adopted by the court, namely, 
that the federal power over commerce is exclusive in so far as from 
the nature of the case a uniform regulation is demanded or is ap- 
propriate, but that in matters of purely local and particular inter- 
est the states may, in the absence of opposing federal statutes, 
legislate. ‘I admit,” said Mr. Justice Woodbury, “that so far 
as regards the uniformity of a regulation reaching to all the states, 
it must in these cases, of course, be exclusive. . . . But there is 
much in connection with foreign commerce which is local within — 
each state, convenient for its regulation, and useful to the public, 
to be acted on by each until the power is abused or some course is 
taken by Congress conflicting with it.”?” But Justice Woodbury 
failed to make the proper classification of subjects. It is strange, 
in a sense, that any of the Justices could have wandered so far 
from the irrefutable logic of Brown v. Maryland. On the other 
hand, it must be remembered that they were dominated by a grave 
political situation, with one party seeking to establish complete 
national powers for a government which the other party regarded as 
a mere league of states. The controversy was only ended by civil 
war. Suffice it to say, however, for the purposes of our present 
discussion, that the License Cases were squarely overruled by the 
case of Leisy v. Hardin ® in 1890. 

In the Passenger Cases there was involved the validity of laws 
of Massachusetts and New York imposing a tax upon every non- 
resident passenger landed within the state from every vessel arriv- 
ing from a port of some other state or country. These laws were 
very properly held invalid, the court, however, being divided five 


27 5 How. (U. S.) 624. 
% 135 U.S. 100. See Bowman »v. Chicago & N. W. Railway Co., 125 U. S. 465 
(1888). 
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to four. All of the Justices who delivered separate opinions in 
the License Cases delivered separate opinions in the Passenger 
Cases, as did also Justices Wayne and McKinley. The opinions 
of the respective Justices in both cases are substantially the same 
in so far as they bear upon the question of the so-called concurrency 
or exclusiveness of congressional power. 

Here again a great political controversy was carried to the 
Supreme Court. The problem presented was more troublesome 
than that in the License Cases. On the one hand, the Constitu- 
tion gave the citizens of each state the privileges and immunities 
of citizens of the several states. On the other hand, the Constitu- 
tion left each state to determine for itself what immigration should 
be permitted. So far as land communication between the states 
was concerned, it was generally conceded that the states had never 
surrendered that power, and it was now urged that passengers by 
sea had no greater rights within a state than if they had come by 
land from an adjoining state. Absorbing as is the study of this con- 
troversy as exposed in the decisions of the Supreme Court, space 
does not permit that we pursue it further here.” Summarizing 
the notable features of these famous cases, together with the notable 
features of the License Cases, and viewing them primarily as ab- 
stract propositions of constitutional law relating to the commerce 
clause, as we here must, they are believed to be three in number. 
First, failure on the part of the members of the court to agree on 
any definition of the commerce power. Second, refusal to agree 
that the power of Congress was ever exclusive. Third, departure, 
except on the part of Mr. Justice Woodbury, from the doctrine 
which must reasonably be inferred from the cases of Gibbons v. 
Ogden and Black Bird Creek Marsh Company, and which was soon 
to be announced as the true rule of construction, namely, that in 
matters national the power of Congress is exclusive by the very 
grant, while in matters of local interest the power of the states is 
concurrent or servient to the dominant power of Congress when 
that power is exercised.*° 


29 See Crandall ». Nevada, 6 Wall. (U. S.) 35. In this case, decided after the Civil 
War (1867), the Supreme Court affirmed the right of free passage from state to state, 
not, however, as a result of the construction of any provision of the Constitution, but 
because this right was considered essential to the existence and administration of the 
nation. 

30 See an article by Louis M. Greeley, “What is the Test of a Regulation of Foreign 
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Finally in 1851, in the case of Cooley v. Board of Wardens,” the 
Supreme Court, in an opinion delivered by Mr. Justice Curtis, 
established once and for all the rule which had been so often 
threatened with adoption since 1829, but in which a majority of 
the Justices had never been able entirely to concur. The facts of 
this case, briefly stated, are that by act of the legislature of Pennsyl- 
vania certain requirements were imposed upon the master of every 
vessel entering the port of Philadelphia to make certain reports to 
the harbor officials, and upon the failure to comply with these re- 
quirements so-called half pilotage fees were exacted. The plain- 
tiff brought an action to recover these fees, claiming that the 
Pennsylvania law was in conflict with various provisions of the 
Federal Constitution, among them the commerce clause, with 
which alone we are here concerned. The court said: 


“Whatever subjects of this power are in their nature national, or 
admit only of one uniform system, or plan of regulation, may justly be 
said to be of such a nature as to require exclusive legislation by Congress. 
That this cannot be affirmed of laws for the regulation of pilots and 
pilotage, is plain. The act of 1789 contains a clear and authoritative 
declaration by the first Congress, that the nature of this subject is such, 
that until Congress should find it necessary to exert its power, it should 
be left to the legislation of the states; that it is local and not national; 
that it is likely to be the best provided for, not by one system, or plan of 
regulations, but by as many as the legislative discretion of the several 
states should deem applicable to the local peculiarities of the ports within 
their limits.” * 


_ Mr. Justice Daniel in a short opinion agreed with the judgment 
of the court, but not with its reasoning, for he doubted whether 
this concurrent power in the state “which is deemed indispensable 
.to the safety and existence of every community . . . could, under 
any circumstances, be surrendered.” * 

Mr. Justice McLean filed a very strong dissenting opinion ™ 


or Interstate Commerce?” 1 Harv. L. REv. 159, in which the author states that the 
only true test taken from Justice Woodbury’s opinions is to be found in the intention 
or purpose of the state legislature in passing each given law. This, of course, is not 
entirely accurate. But see Thayer’s “Cases on Constitutional Law,” pp. 2190-91, 
where this question as to the need for local or national regulation is said to be inher- 
ently a legislative and not a judicial one. 

12 How. (U. S.) 299. ® Tbid., p. 319. 

% Tbid., p. 326. Ibid., pp. 321-25. 
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based upon what he understood to be the dictum of Chief Justice 
Marshall in regard to pilotage laws as stated in Gibbons v. Ogden. 
Chief Justice’ Marshall did say in that case that Congress by the 
act of 1789 had adopted the pilotage laws of the states in order 
to give them full force and effect, and therefore that Congress had 
intended to pre-empt the field in so far as the whole question of 
pilotage was concerned, and that the states were thereafter pre- 
cluded from passing any law whatsoever on the subject. It must 
be admitted that Mr. Justice McLean’s reasoning is entirely 
logical and supported by the remarks of Chief Justice Marshall. 
However, admitting Mr. Justice McLean’s dissent to have been 
justified by the particular facts of this case, there is nothing in his 
language or in that of Chief Justice Marshall which in any way 
weakens the correctness of the principle announced by the major- 
ity of the court through Mr. Justice Curtis. In short, that prin- 
ciple, while perhaps not applicable to the exact facts in Cooley v. 
Board of Wardens, is nevertheless the true guide. Often there has 
been great difficulty in obtaining any definite criteria by which to 


' distinguish between the two classes of subjects, but the principle 


has remained the same to the present day.® 


% The leading cases classified are as follows: pilotage— Pacific Mail S. S, Co. ». 
Joliffe, 2 Wall. (U. S.) 450 (1864); Anderson v. Pac. Coast S. S. Co., 225 U. S. 187 
(1912). Protection and improvement of navigable waters— Gilman ». Phila., 3 Wall. 
(U. S.) 713 (1865); Pound »v. Turck, 95 U. S. 459 (1877); County of Mobile ». Kim- 
ball, 102 U.S. 691 (1880); Gloucester Ferry Co. v. Pa., 114 U.S. 196 (1885); Escan- 
aba v. Chicago, 107 U. S. 678 (1882); Cardwell ». American Bridge Co., 113 U. S. 
205 (1885); Huse v. Glover, 119 U. S. 543 (1886); Willamette Bridge Co. v. Hatch, 
125 U. S. 1 (1888); Lake Shore & M. S. Ry. Co. ». Ohio, 165 U. S. 365 (1897); Cum- 
mings v. Chic., 188 U. S. 410 (1903); Manigault v. Springs, 199 U. S. 473 (1905).. 
Regulation of wharfage charges or tolls— Packet Co. v. Keokuk, 95 U. S. 80 (1877); 
Cinn., etc. Packet Co. v. Catlettsburg, 105 U.S. 559 (1881); Parkersburg & Ohio River 
Transportation Co. v. Parkersburg, 107 U.S. 691 (1882); Ouachita Packet Co. ». Aiken, 
121 U.S. 444 (1887); Sands v. Manistee River Imp. Co., 123 U. S. 288 (1887). Quar- 
antine regulations — Hannibal & St. J. R. R. Co. ». Husen, 95 U. S. 465 (1877); 
Morgan, etc. S.S. Co. v. Louisiana, 118 U. S. 455 (1886); Missouri, Kansas & Texas 
Ry. v. Haber, 169 U. S. 613 (1898); Louisiana v. Texas, 176 U.S. 1 (1900); Rasmussen 
v. Idaho, 181 U. S. 198 (1901); Compagnie Francaise, etc. v. Board of Health, 186 
U.S. 380 (1902); Reid v. Colorado, 187 U. S. 137 (1902); Asbell ». Kansas, 209 U. S. 
251 (1908). Inspection laws— Turner v. Md., 107 U.S. 38 (1882); Plumley ». Mass., 
155 U.S. 461 (1894); Patapsco Guano Co. v. North Carolina, 171 U. S. 345 (1898); Silz 
v. Hesterburg, 211 U.S. 31 (1908); Savage v. Jones, 225 U.S. sor-(1912). Laws gov- 
erning nonfeasance or misfeasance of interstate carriers — Sherlock ». Alling, 93 U.S. 
99 (1876); Johnson v. Chic., etc. Elevator Co., 119 U. S. 388 (1886); Smith v. Ala- 
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At this point it is proper to pause and consider for a moment 
what is the direct bearing that the principles, the development of 
which we have just traced, have upon the ultimate regulation by 
Congress of intrastate rates. All of these principles, it may be 
objected, were evolved from cases relating to water transportation. 
True, but at the very beginning Chief Justice Marshall defined the 
commerce clause as comprehending “every species of commercial 
intercourse.” ** The fact that railroads had not become important 
in our commercial life at the time these decisions were rendered 
should not be used as an argument that they are not fully applic- 
able to railroads. And so the Supreme Court held, as soon as it 
was required to do so. The first real occasion arose in 1872 (al- 
though the court had dodged the question five years earlier),®” in 
the case of the State Freight Tax,** where it was held, Mr. Justice 
Strong writing the opinion of the court, that a state tax upon 
interstate freight was in violation of the commerce clause.*® ‘ Be- 
yond all question the transportation of freight,” he said, “or of the 
subjects of commerce, for the purpose of exchange or sale, is a con- 
stituent of commerce itself. . . . Nor does it make any difference 
whether this interchange of commodities is by land or by water. 
In either case the bringing of the goods from the seller to the buyer 
is commerce. Among the states it must have been principally by 
land when the Constitution was adopted.” *° 

In view of the broad, sensible definition that had been given to 


bama, 124 U. S. 465 (1888); Pearsall ». Great Northern Ry. Co., 161 U. S. 646 (1896); 
Louisville & Nashville R. R. Co. v. Ky., 161 U. S. 677 (1896); Hennington »v. Georgia, 
163 U.S. 299 (1896); N. Y., N. H. & H. R. R. Co. v. New York, 165 U.S. 628 (1897); 
Chic., Milwaukee, etc. Ry. Co. v. Solan, 169 U. S. 133 (1898); Lake Shore & Mich. 
Southern Ry. Co. v. Ohio, 173 U. S. 285 (1899); Pennsylvania R. R. Co. v. Hughes, 
191 U. S. 477 (1903); Northern Securities Co. v. United States, 193 U. S. 197 (1904); 
Martin »v. Pittsburg & Lake Erie’R. R. Co., 203 U.S. 284 (1906); The Winnebago, 
205 U.S. 354 (1907); Missouri Pac. Ry. Co. v. Larabee Mills, 211 U. S. 612 (1909); 
Missouri Pac. Ry. Co. v. Kansas, 216 U.S. 262 (1909); Davis v. C., C. C. & St. L. 
Ry. Co., 217 U. S. 157 (1910); Martin v. West, 222 U. S. 191 (1911); Mondou 2. 
N. Y., N. H.& H. R. R. Co., 223 U. S. 1 (1912); Adams Express Co. ». Croninger, 
226 U. S. 491 (1913); Michigan Central R. R. Co. v. Vreeland, 227 U. S. 59 (1913); 
Southern Pac. Co. v. Schuyler, 227 U. S. 601 (1913). 

% g Wheat. (U. S.) 193. 

37 Crandall v. Nevada, 6 Wall. (U. S.) 35. 38 15 Wall. (U. S.) 232. 

39 See in this connection, State Tax on Railway Gross Receipts, decided at the same 
term, 15 Wall. (U. S.) 284. 

# 15 Wall. (U. S.) 275. 
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the commerce clause, it is difficult to understand that any one 
should have attempted to exclude land transportation while in- 
cluding water transportation. As a matter of fact, counsel for the 
state in the State Freight Tax Case did resort to a somewhat more 
subtle method of reasoning, to the effect that the use of the word 
“regulate” in the commerce clause presupposed merely a rule to 
govern intercourse, and the tax in question was argued not to be a 
rule.“ The real reason, of course, for such refinements and differ- 
ences over what are now axiomatic, is the fact that railroads were 
still a new thing, and laws necessarily experimented with them, just 
as engineers experimented with the development of the mechanical 
and other phases of transportation before obtaining the desired 
results. How little the National Government had really awakened 
to its power over these great arteries of commerce is emphasized by 
the fact that as late as 1866 Congress felt the necessity of declar- 
ing by statute that every railroad had the right by virtue of the 
commerce clause to carry from state to state whomever and what- 
ever it pleased and to receive compensation therefor. The validity 
of this statute was confirmed seven years later.” 


Ill. THe Extreme States’ Ricuts PERIoD 


We have now traced the development of the commerce clause in 
the light of the leading cases up to approximately the year 1876. 
In that year began what may properly be known as the Extreme 
States’ Rights Period in so far as the commerce clause is concerned, 
because it is noteworthy as the date of a number of cases which 
announced a principle hitherto unknown and exceeding in the 
extension of state power all principles that had previously been 
announced. The cases are: Munn v. Illinois,® Chicago, B. & Q. 
R. R. v. Iowa,“ Peik v. Chicago & N.W. Ry. Co.,* and Winona & 
St. Peter R. R. v. Blake.“ The question in each of these cases was, 
briefly stated, whether the authority of the state to limit by legis- 
lation the charges of common carriers within its borders was confined 
to the power to impose limitations in connection with grants of 


4 15 Wall. (U. S.) 250-52. 

Chic. & N. W. Ry. Co. v. Fuller, 17 Wall. (U. S.) 560 (1873). 

94 U.S. 113. [bid., p. 155. Ibid., p. 164. 

© Ibid., p. 180. See also Chicago, M. & St. P. R. R. Co. »v. Ackley, 94 U. S. 179; 
Stone v. Wisconsin, o¢ U. S. 181. 
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corporate privileges. The court held not, and declared that the 
carriers were subject to legislative control as to the amount of their 
charges, except when protected by contract with the state. The 
question was presented by acts of the legislatures of Illinois, Iowa, 
Wisconsin and Minnesota, passed in the years 1871 and 1874 in 
response to a general movement for a reduction of rates. The 
section of the country in which the demand arose was to a large 
degree homogeneous and one in which the flow of commerce was 
only slightly concerned with state lines. This section had begun 
to feel the reaction and possibilities of development following the 
Civil War. In the first of these cases, Munn v. Illinois, the court 
did not have before it railroad rates, but grain elevator charges 
in Chicago. Through these elevators the grain from seven or 
eight western states was accustomed to pass en route to the East. 
Besides denying the state’s legislative authority to limit these 
charges, it was urged that the act of Illinois violated the commerce 
clause. But the court, through Chief Justice Waite, in an opinion 
replete with learning, and notable for its extension of the doctrine 
of “public interest,” declared otherwise. In the Munn Case, and 
also in each of the railroad cases that followed, the court decided 
that intrastate rates were a matter purely of state concern. Had 
.the decisions rested here there would have been nothing unusual 
about them, but in the railroad cases the opinions went further, and 
declared that not only may a state regulate the purely intrastate 
business of a railroad, but that until Congress acts in reference to 
its interstate rates, the state may regulate them also. The expres- 
sions of opinion in each case on this point are short and admittedly 
received but little consideration, and have to a large extent there- 
fore been considered as dictum. But assuming this to be true, 
since they have recently been adopted, as we shall presently see, 
as the basis for a most radical principle, the inevitable consequences 
of their announcement are too far-reaching to permit of mere 
superficial comment. Let us consider the exact words in each case 
bearing upon this question of state regulation of interstate rates. 
In Chicago, B. & Q. R. R. Co. v. Iowa the court said through Mr. 
Chief Justice Waite, “It [the railroad] is employed in state as well 
as in interstate commerce, and, until Congress acts, the state must 
be permitted to adopt such rules and regulations as may be neces- 
sary for the promotion of the general welfare of the people within 
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its own jurisdiction, even though in so doing those without may 
be indirectly affected.” 4” 

In Peik v. Chicago & N. W. Ry. Co. the Chief Justice again 
spoke as follows: 


“The law is confined to state commerce, or such interstate commerce 
as directly affects the people of Wisconsin. Until Congress acts in refer- 
ence to the relations of this company to interstate commerce, it is cer- 
tainly within the power of Wisconsin to regulate its fares, etc., so far 
as they are of domestic concern. With the people of Wisconsin this 
company has domestic relations. Incidentally, these may reach beyond 
the state. But certainly, until Congress undertakes to legislate for those 
who are without the state, Wisconsin may provide for those within, even 
though it may indirectly affect those without.” “ 


In Winona & St. Peter R.R.Co.v. Blake the Chief Justice rendered 
merely a very short opinion for the court and stated that the case 
fell directly within the court’s ruling in the cases just considered. 

This new principle was not to survive long, for in 1886 the court 
had occasion to consider in a very important case the revolutionary 
effect that the language of the Granger Cases, if sustained, would 
necessarily have upon the power of Congress to regulate interstate 
commerce. As we have seen, in the second or States’ Rights Period, 
which began in 1829 and ended in 1876 with these cases, the prin- 
ciple was developed of a dormant congressional power in local 
matters which when exercised meant the exclusion of state power 
from the same subject, but never had any of the cases gone to 
the extent of saying that in matters the regulation of which from 
their very nature rested in Congress, the states could interfere in 
the absence of Congressional action. In short, the Granger Cases 
represent not simply an extension of the principle of concurrent 
power finally established by the case of Cooley v. Board of Wardens, 
but amount in effect to an overruling of that first and fundamen- 
tal principle which we found to have been foretold, if not actu- 
ally established by Gibbons v. Ogden, namely, that the power of - 
Congress in those matters requiring uniformity of regulation be- 
cause national in their nature was exclusive from the very grant 
of the power, and was not dependent upon actual exercise of the 
power. 


47 94 U.S. 163. Ibid., pp. 177-78. 
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IV. Twe Pertop 


It was in Wabash, St. L. & P. Ry. Co. v. Illinois ® that the court 
hastened to retract from its position maintained in the Gran- 
ger Cases, and while emphatically maintaining that there was ro 
question of the state’s authority to regulate rates for transportation 
wholly intrastate, such authority went no further. In this case 
_ there was before the court a statute of Illinois which enacted that 
if any railroad company should charge or receive for transporting 
passengers or freight of the same class within the state the same 
or a greater sum for any distance than it did for a longer distance 
in the same direction, it should be liable to a penalty for unjust 
discrimination. The defendant railroad made such discrimination 
in regard to goods transported from Peoria, Illinois, and from Gil- 
man, Illinois, to New York, charging more for the same class of 
goods carried from Gilman than from Peoria, the former being 
eighty-six miles nearer to the city of New York than the latter, 
this difference being in the length of the lines in the State of IIli- 
nois. The court held the statute invalid as a regulation of inter- 
state commerce. Mr. Justice Miller, in delivering the opinion of 
the court, expressed some doubt as to whether the Illinois court’s 
construction of the statute was correct in making it apply to com- 
merce among the states, but said that the Supreme Court was 
bound by that construction. 

Continuing, he explained that of the members of the court who 
had concurred in the dictum of the Granger Cases, there being 
two dissentients, but three remained, and that he, as one of them, 
was prepared to take his share of the responsibility. Then, 
after a thorough, analytical discussion of various cases*® that 
had been decided since the Granger Cases, showing the radical 
language of the latter to have been at least indirectly repudiated, 
the court concluded: 


“We must, therefore, hold that it is not, and never has been, the de- 
liberate opinion of the majority of this court that a statute of a state 


49 118 U.S. 557 (1886). 

50 See County of Mobile v. Kimball, ro2 U.S. 691 (1880); Gloucester Ferry Co. v. 
Pennsylvania, 114 U.S. 196 (1885); Pickard ». Pullman Southern Car Co., 117 U. S. 
34 (1886); Stone v. The Farmers’ Loan & Trust Co., 116 U. S. 307 (1886). 


ine 
i 
by 
Wi 
4 


THE SHREVEPORT RATE CASES 55 


which attempts to regulate the fares and charges by railroad companies 
within its limits, for a transportation which constitutes a part of com- 
merce among the states, is a valid law.” © 


It is difficult to see any error in this decision, although three 
Justices dissented. There can be no questioning the fact that the 
rate sought to be regulated was an interstate rate. Obviously, if 
such transportation is not to be treated in its entirety, but as 
divisible by each state, then there would be not only utter con- 
fusion in rate-making, but the power of Congress over interstate 
commerce would be absolutely vitiated. 

Pursuing our chronological consideration of cases, we find that 
by this time it had become a rather common practice for the states 
to create commissions, as agencies of state supervision and regu- 
lation, with rate-making power.” It is not necessary to analyze 
the numerous cases that defined this power. It is sufficient to 
name the more prominent ones in which the principles again estab- 
lished by the Wabash Case were reaffirmed: Dow v. Beidelman,* 
Reagan v. Farmers’ Loan & Trust Co.,*4 and Reagan v. Mercantile 
Trust Company.” 

The effect of intrastate rates upon interstate rates was seriously 
urged in Smyth v. Ames, a case especially noteworthy as first an- 
nouncing the true doctrine of due process of law, as required by 
the Constitution, in relation to railroad rates. Mr. Justice Brewer 
heard the cases in the lower court, and his pronouncement of the 
plenary powers of the states over their own local rates (the only 
phase of the case with which we are here concerned) was affirmed 
in the highest court by Mr. Justice Harlan. 

Fourteen years later, however, trouble arose. In the case of 
Louisville & Nashville R. R. Company v. Eubank*™ the long and 
short haul clause of the Kentucky constitution was in issue. It 
had just been held in the same year in the case of Louisville & 
Nashville R. R. Co. v. Kentucky that this same section of the Ken- 
tucky constitution when applied to places, all of which were within 
the state, violated no provision of the Federal Constitution. But in 


118 U.S. 575. 

% See, for a summary of this legislation, Interstate Commerce Commission v. Cinc. 
N. O. & T. P. Ry. Co., 167 U. S. 479, 495-500 (1897). 

8 125 U.S. 680 (1888). 54 154 U.S. 362 (1894). 

% Jbid., 413. % 169 U. S. 466 (1898). _ 87 784 U.S. 27 (1902). 
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the Eubank Case the facts were these: The defendant railroad _ex- 
acted a rate of twenty-five cents per one hundred pounds on to- 
bacco from Franklin to Louisville, both in Kentucky, and at the 
same time exacted on the same product from Nashville, Tennessee, 
to Louisville, over the same line, a rate of only twelve cents per one 
hundred pounds on account of water competition. The court held 
that the clause of the Kentucky constitution which forbade the rail- 
road company to continue exacting a rate from Franklin to Louis- 
ville higher than the rate from Nashville to Louisville was void as a 
direct regulation of the interstate rate, namely, the rate from Nash- 
ville to Louisville, because for business reasons such a requirement 
would necessarily lead the company to raise its rate from Nash- 
ville rather than to reduce its rate from Franklin. In delivering 
the opinion of the court Mr. Justice Peckham said that the 
Wabash Case was not exactly in point, and yet, after a most minute 
analysis of it, he made it the real basis of the decision. He said: 


“Ts not this reasoning applicable here? The Nashville owner of 
tobacco wishes to have it transported to Louisville and asks the defend- 
ant to carry it. It responds that it would like to carry it at the rate of 
twelve cents per one hundred pounds, but that it cannot do so because 
it has established a reasonable rate between points both of which are in 
Kentucky, and which rates are more than twelve cents, and that if it 
were to carry at the rate of twelve cents from Nashville to Louisville it 
would be necessary, on account of the law of Kentucky, to carry at the 
same rate all tobacco between all points in that state, which would 
entail a loss in the business between those points, which the company 
would not be justified in sustaining; therefore the transportation is 
declined, for it cannot get more than twelve cents from the Nashville 
man. Is it an answer to this statement to say that the company can get 
this business by lowering its rates within the state to the same rate as 
charged from Nashville? Is it bound, in order to secure this interstate 
commerce, to lower its rates all through the state? If it be, is not the 
law which accomplishes this result a direct ‘interference by the state 
with interstate commerce? And if it do not lower its state rates and in 
consequence must raise its interstate rates, in order to make its state 
rates valid, and thus must lose to an appreciable and important extent 
the interstate commerce, is not a law from which such necessary and 
direct consequences result a regulation in effect by the state, of that com- 
merce which ought to be free therefrom ?” ® 


88 184 U.S. 4o. 
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In this case, from the very language of the proviso in the Ken- 
tucky constitution, there is obviously a closer approach to the direct 
regulation by the state of both the intrastate and interstate rates 
than in any case that we have previously considered. But even so, 
there is a clear distinction between the Eubank Case and the Wabash 
Case, and the failure of the court to give more weight to it has led 
to a decision which is believed to be open to much question, and 
which, as we shall see in a subsequent consideration of the Minne- 
sota and Shreveport Cases, is largely responsible for the Supreme 
Court’s announcement of a principle which it is impossible to 
defend by precedent. The distinction between the two cases is 
simply this: The rate sought to be regulated by the Kentucky 
constitution was an intrastate rate, while in the Wabash Case the 
rate sought to be regulated by the Illinois statute was an inter- 
state rate. But what of the effect, it will be asked, upon the inter- 
state rate that the regulation of the intrastate rate in the Eubank 
Case caused? This is admirably discussed in Mr. Justice Brewer’s 
dissenting opinion, in which Mr. Justice Gray concurred. Mr. 
Justice Brewer said: 


“But if a state may select as a standard the interstate rates prescribed 
by Congress and make its local rates the same, without interfering with 
interstate commerce, it would certainly seem that it could in like manner 
take the interstate rates which the carrier himself prescribes, and compel 
conformity of local rates thereto and still not be subject to the charge 
of interfering with interstate commerce. It is strange to be told that 
the action of a carrier in fixing interstate rates is potent to render un- 
constitutional the legislation of the state respecting local rates, when 
the like action of Congress in prescribing interstate rates is not so potent. 
In other words, action by the carrier in pursuit of its own financial in- 
terests overturns the constitution and statute of the state when like 
action by Congress in the'exercise of its constitutional power does 

“T do not suppose it will be seriously contended that the defendant 
can invalidate all the local rates which the legislature of Kentucky may 
see fit to enforce by simply saying that outside of the state it somewhere 
touches a competitive point and is forced to reduce its interstate rates 
by reason of the competition there existing... . 

“Tt seems to me, in conclusion, that a state legislature has full power 
over local rates, subject only to the restriction that it cannot require a 
carrier to carry without reasonable compensation, and that when it 
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legislates for local rates alone it may fix those rates by figures, or upon 
the basis of any standard which it sees fit to adopt, and the mere fact 
that it bases them upon some standard is not legislation regulating that 
standard — the local rates are alone the matter regulated. For these 
reasons I cannot concur in the opinion and judgment.” 


It is a significant fact that until the Minnesota Rate Cases, de- 
cided in 1913, the Eubank Case was referred to by the Supreme 
Court only once, and in several comparatively recent cases it 
would seem to have been virtually overruled — certainly the dis- 
senting views of Justice Brewer were more nearly adopted. 

The most apposite of these cases is Missouri Pacific Ry. Co. v. 
Kansas. There the question was whether a railroad company 
could be compelled by a mandamus from the state court to obey 
an order of the Kansas Board of Railroad Commissioners requiring 
it to operate a passenger train between a point within the state and 
the state line. The road in question extended from Madison, 
Kansas, to Monteith Junction, Missouri, eighty-nine miles of it 
being in Kansas and nineteen miles in Missouri. There were no 
terminal facilities at Monteith Junction and the trains did not 
remain over at that point, but were run three miles further on in 
the State of Missouri to Butler Station. In holding that the order 
did not impose a direct burden upon interstate commerce when 
construed in accordance with its —: effect, Chief Justice 
White said: 


. “But under the hypothesis upon which the contention rests the 
operation of the train to Butler would be at the mere election of the cor- 
poration, and, besides, even if the performance of the duty of furnishing 
adequate local facilities in some respects affected interstate commerce, 
it does not necessarily result that thereby a direct burden on interstate 
commerce would be imposed. Aélantic Coast Line v. Wharton, 207 U. S. 

“328,” 


Note the significant words used “‘at the mere election of the cor- 
poration.” Similarly in the Eubank Case the effect on the inter- 
state rate complained of by operation of the long and short haul 
clause of the Kentucky constitution, that is, the raising of the inter- 


184 U.S. 45-49. 
R. R. Com. 225 U.S. 107. 
216 U. S. 262 (1910). Jbid., 284. 
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state rate to a parity with the local rate, was “‘at the mere election 
of the corporation,” for the intrastate rate could have been lowered 
to a parity with the interstate rate, and would it “necessarily re- 
sult that thereby a direct burden on interstate commerce would be 
imposed”? ? 

From the date of the decision of the case of Missouri Pacific Ry. 
Co. v. Kansas just referred to, and the decision in the Minnesota 
Rate Cases, only three years elapsed. During that time the Su- 
preme Court rendered no decision of particular significance in con- 
nection with the question with which we are here concerned, namely, 
the extension of federal power frorn the well-defined field of inter- 
state commerce into the equally well-defined field of intrastate 
commerce. We have seen that while in the Eubank Case the 
reaction from the Granger Cases took this trend, in the Missouri 
Pacific Ry. Co. v. Kansas the pendulum again swung back, and 
from all that appears in the cases immediately following this 
decision one would not expect any radical departure from it. But 
there was such a departure, and in order to fully understand it, it is 
necessary to bear in mind two factors which are believed to be of 
very vital significance. These factors are, first, the crisis which 
had been reached in the excessive interrelation or overlapping of 
intrastate and interstate rates; and, secondly, the great change 
in the personnel of the Supreme Court at this time. It had fallen 
to the task of President Taft to appoint a Chief Justice and 
five new Associate Justices, Mr. Chief Justice Fuller, Associate 
Justices Brewer, Harlan and Peckham all having died, and Mr. 
Justice Moody having retired, within a short space of time. 
With the passing of these men, most of the more conservative 
thought passed also from our highest court, and there began with 
the new blood an era of the most dominant federalism. 


V. Tue Periop or JupIcIaL AMENDMENT 


This new period, which we have called the period of Judicial 
Amendment, began with a reconstructed court in 1913, with the 
Minnesota Rate Cases. The facts in these cases are briefly as 
follows: The state line of Minnesota on the east and west runs be- 
tween cities which are in close proximity, that is, there are various 
twin cities, such as Superior, Wisconsin, and Duluth, Minnesota; 
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Grand Forks, North Dakota, and East Grand Forks, Minnesota, 
which, on account of their situations, had always been accorded 
by the railroad companies serving them like rates in and out. In 
1905 and 1906 the State Railroad and Warehouse Commission of 
Minnesota, pursuant to acts of the state legislature, ordered re- 
duced the class rates on general merchandise twenty and twenty- 
five per cent, and corresponding reductions were made in com- 
modity and passenger rates. Simultaneously with this compulsory 
reduction of intrastate rates, the railroads involved, namely, the 
Northern Pacific Railway Company, the Great Northern Railway 
Company, and the Minneapolis and St. Louis Railroad Company, 
in order to prevent discrimination against localities and the conse- 
quent loss of business, reduced to a parity their interstate rates to 
the corresponding twin cities in each group lying outside the State 
of Minnesota. Whereupon the stockholders of these roads brought 
_suit to restrain the enforcement of these acts of the legislature and 
orders of the Commission. The stockholders’ contentions were: 
First, that the newly established rates amounted to an unconsti- 
tutional interference with interstate commerce; second, that they 
were confiscatory; and third, that the penalties imposed for their 
violation were so severe as to result in a denial of the equal protec- 
tion of the laws and a deprivation of property without due process 
of law in violation of the Fourteenth Amendment. The lower 
court sustained the latter contention, which was affirmed by the 
United States Supreme Court on appeal, the penal and criminal 
provisions only of the statutes being considered.* The lower 
court then referred the suits to a special master, who took the 
evidence and made an elaborate report sustaining the complainants’ 
other contentions. The master’s findings were confirmed by the 
United States Circuit Court for the District of Minnesota (Judge 
Sanborn) and decrees were entered accordingly.“ From these 
decrees the Attorney-General of the state and the members of the 
State Commission appealed to the Supreme Court. Appreciating 
the gravity of the controversy, the railroad commissioners of eight 


% Ex parte Young, 209 U. S. 123 (1908). Although the rate provisionsof the statute 
were left unsettled so far as the question of interference with interstate commerce was 
concerned, Mr. Justice Peckham, in rendering the opinion, took occasion to remark 
(p. 145) that “the question is not, at any rate, frivolous.” 

184 Fed. 765 (1911). 
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states ® filed their brief as amici curiae, as did also the governors 
of three states,® pursuant to a resolution of a conference of the 
governors of all the states. : 

The question of the validity of state acts and orders fixing maxi- 
mum rates was thus presented in two distinct aspects: (1) with 
respect to their effect on interstate commerce, and (2) as to their 
alleged confiscatory character. With this second aspect we are not 
here concerned, and for the purposes of our inquiry the rates fixed 


by the state will be assumed to be reasonable so far as intrastate: 


traffic is concerned (as they were in fact for the most part found to 
be by the Supreme Court), that is, rates which the state in the 
exercise of its legislative judgment could constitutionally fix for 
intrastate transportation separately considered. With respect to 
the branch of the cases with which we are here concerned, namely, 
the effect of these rates upon interstate commerce, the decree of 
the lower court which was under review was shown to rest upon 
two distinct grounds: First, that the action of the state imposed 
a direct burden upon interstate commerce; and second, that it 
was in conflict with the provisions of the act to regulate commerce. 

As to the first proposition, namely, that the action of the State 
of Minnesota in prescribing new and lower intrastate rates thereby 
imposed a direct burden upon interstate commerce, the conclusion 
of the Supreme Court that it did not must be accepted as sound. 
But the qualification placed by the court, without a dissenting vote 
to be sure, upon the state’s authority over intrastate rates is be- 
lieved to contain an enunciation of congressional power which was 
not only unnecessary for the decision in these cases, but which has 
no support in former decisions, and which, furthermore, if acted 
upon in future instances, may give rise to an alarming conflict 
between state and federal interests detrimental to the preservation 
of our dual form of government. 

“Was the state,” asks Mr. Justice Hughes, “in prescribing a 
general tariff of reasonable intrastate rates otherwise within its 
authority, bound not to go below a minimum standard established 
by the interstate rates made by the carriers within competitive 
districts? If the state power, independently of federal legislation, 


® Nebraska, lowa, Kansas, South Dakota, North Dakota, Oklahoma, Missouri and 
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is thus limited, the inquiry need proceed no further.” ® The court 
declares that the state power is not so limited because, as we have 
seen, Chief Justice Marshall indelibly wrote upon our constitu- 
tional jurisprudence in the case of Gibbons v. Ogden, that the com- 
pletely internal commerce of a state is reserved for the state itself. 
But, adds the court: 


“This reservation to the states manifestly is only of that authority 
which is consistent with and not opposed to the grant to Congress. 
There is no room in our scheme of government for the assertion of state 
power in hostility to the authorized exercise of federal power. The 
authority of Congress extends to every part of interstate commerce, and 
to every instrumentality or agency by which it is carried on; and the 
full control by Congress of the subjects committed to its regulation is not 
to be denied or thwarted by the commingling of interstate and intra- 
state operations. This is not to say that the nation may deal with the 
internal concerns of the state, as such, but that the execution by Con- 
gress of its constitutional power to regulate interstate commerce is not 
limited by the fact that intrastate transactions may have become so 
interwoven therewith that the effective government of the former inci- 
dentally controls the latter. This conclusion necessarily results from 
the supremacy of the national power within its appointed sphere. M’Cul- 
loch v. Maryland, 4 Wheat. 316, 405, 426; The Daniel Ball, 10 Wall. 557, 
565; Smith v. Alabama, 124 U. S. 465, 473; Baltimore & Ohio R. R. Co. 
v. Interstate Commerce Commission, 221 U. S. 612, 618, 619; Southern 
Railway Co. v. United States, 222 U.S. 20, 26, 27; Mondou v. New York, 
N. H. & H. R. R. Co., 223 U.S. 1, 47, 54, 55. 

“The grant in the Constitution of its own force, that is, without action 
by Congress, established the essential immunity of interstate commercial 
intercourse from the direct control of the states with respect to those 
subjects embraced within the grant which are of such a nature as to 
demand that, if regulated at all, their regulation should be prescribed by 
a single authority. It has repeatedly been declared by this court that 
as to those subjects which require a general system or uniformity of 
regulation the power of Congress is exclusive. In other matters, admit- 
ting of diversity of treatment according to the special requirements of 
local conditions, the states may act within their respective jurisdictions 
until Congress sees fit to act; and, when Congress does act, the exercise 
of its authority overrides all conflicting state legislation. Cooley v. Board 
of Wardens, 12 How. 299, 319; Ex parte McNiel, 13 Wall. 236, 240; 


87 230 U. S. 397-08. 


| 
| 

| 

| 


THE SHREVEPORT RATE CASES 63 


Welton v. Missouri, 91 U.S. 275, 280; County of Mobile v. Kimball, 102 
U. S. 691, 697; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 204; 
Bowman v. Chicago, etc. Railway Co., 125 U.S. 465, 481, 485; Gulf, Colo- 
rado & Santa Fe Ry. Co. v. Hefley, 158 U.S. 98, 103, 104; Northern Pacific 
Ry. Co. v. Washington, 222 U.S. 370, 378; Southern Ry. Co. v. Reid, 222 
U. S. 424, 436. 

“The principle, which determines this classification, underlies the 
doctrine that the states cannot under any guise impose direct burdens 
upon interstate commerce. For this is but to hold that the states are 
not permitted directly to regulate or restrain that which from its nature 
should be under the control of the one authority and be free from restric- 
tion save as it is governed in the manner that the national legislature . 
constitutionally ordains.” ® 


Considering first those subjects which require a general system 
or uniformity of regulation and over which therefore the power of 
Congress is exclusive, the court cites a great number of cases, of 
which the leading ones have already been referred to in this article, 
maintaining the freedom of interstate commerce from all modes ~ 
of direct interference by the states, the most typical example of 
which being, of course, taxation in its varied forms. 

The court then proceeds, by an exhaustive digest of cases, to 
consider those matters admitting of diversity of treatment accord- 
ing to the special requirements of local conditions, wherein, as we 
have seen, by virtue of the principle of so-called concurrent powers 
developed during the States’ Rights period, 1829 to 1876, the 
states may act within their respective jurisdiction until Congress 
see fit to act. Whereupon the court, with a directness and brevity 
that is almost startling, asserts, “These principles apply to the 
authority of the state to prescribe reasonable maximum rates for 
intrastate transportation.” ® But do they? It is believed that 
an affirmative answer finds no support in any decision of the Su- 
preme Court. Herein lies the radicalism and, it is believed, also 
the weakness of the court’s opinion. The remarkable prescience 
of the members of the court is doubtless responsible for this incon- 
sistency. At least it is difficult of explanation in any other way 
than by saying that the Justices foresaw, and feared, the economic 
difficulty that would inevitably arise in the almost immediate 
future had they dismissed the cases with an opinion that the power 


88 230 U. S. 399-400. 9 Tbid., 412. 
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of the states over intrastate rates was unqualifiedly plenary within 
their given sphere. They fully realized that new physical con- 
ditions had produced the anomaly of a double action of legislative 
powers upon business which is, and which should be, economically 
speaking, a unit and under the control of one body, the national 
government. They appreciated the gravity of the situation, and 
saw that some measure was unquestionably needed to relieve the 
business of transportation from the confusing and destructive 
dominance and jealousies of numerous state commissions, whereby 
effective authority on the part of the Interstate Commerce Com- 
mission was vitiated. So, as it seems, constructive statesmanship 
absorbing their minds at the expense of a more narrow, yet a more 
correct judicial course of reasoning, they vaulted the difficulty and 
dismissed the question as having been settled by prior decisions, 
after a short, unconvincing analysis of those decisions, — uncon- 
vincing because in none of the cases cited by the court, and it is 
believed in none others that have been decided, do we find any 
enunciation of the doctrine that the power of the states over in- 
trastate rates is servient to the power of Congress over interstate 
rates. On the contrary, all of the decisions assert that the state’s 
power is and always has been, since the adoption of the Constitu- 
tion, unqualifiedly plenary within its own sphere. This must be 
true from the very character of our dual form of government. The 
power to tax, as Chief Justice Marshall said, is the power to destroy, 
so the federal government cannot tax state instrumentalities,” 
and vice versa, a state may not tax the instrumentalities of the 
federal government.” This is all that Chief Justice Marshall 
meant when in Brown v. Maryland he said: 


“That which is not supreme must yield to that which is supreme.” ” 


Similarly, while the treaty power, which is vested in the Presi- 
dent and the Senate, is supreme, it may not be so arbitrarily ex- 
tended as to usurp other powers granted either to the federal 


7 The Collector v. Day, 1x Wall. (U. S.) 113 (1870). But see also Veazie Bank v. 
Fenno, 8 Wall. (U. S.) 533 !(1869); South Carolina v. United States, 199 U. S. 437 
(1905). 

™ M’Culloch v. Maryland, 4 Wheat. (U. S.) 316 (1819); California ». Central Pac. 
R. R. Co., 127 U. S. 1 (1888). ; 

7 12 Wheat (U. S.) 448. 
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government or to the states. It may be abused, to be sure, yet 
this is not usurpation. A colorable exercise of a power is not a 
valid exercise of a power, and, therefore, just as a treaty must be 
confined to those matters which are properly subjects for inter- 
national, not internal, negotiations, just so must the exercise by 
Congress of its power over interstate commerce be confined to 
matters which are actually within the domain of interstate com- 
merce. Congress cannot under the guise of this power usurp other 
fields of governmental regulation, whether belonging properly to 
the states or to the federal government. A few years ago, in a case 
involving the reclamation of arid lands in the West, the federal 
government claimed the paramount right to control the waters of 
the Arkansas River to aid in the reclamation of these lands. But 
the court, in a masterly opinion by Mr. Justice Brewer, turned a 
deaf ear to the alluring argument of expediency and denied this 
right, saying: 


“The preamble of the Constitution declares who framed it, ‘we the 
people of the United States,’ not the people of one state, but the people 
of all the states, and Article X reserves to the people of all the states the 
powers not delegated to the United States. The powers affecting the 
internal affairs of the states not granted to the United States by the 
Constitution, nor prohibited by it to the states, are reserved to the 
states respectively, and all powers of a national character which are not 
delegated to the National Government by the Constitution are reserved 
to the people of the United States. The people who adopted the Con- 


stitution knew that in the nature of things they could not foresee all the 
- questions which might arise in the future, all the circumstances which 


might call for the exercise of further national powers than those granted 
to the United States, and after making provision for an amendment to 
the Constitution by which any needed additional powers would be 
granted, they reserved to themselves all powers not so delegated. This 
Article X is not to be shorn of its meaning by any narrow or technical 
construction, but is to be considered fairly and liberally so as to give 
effect to its scope and meaning. 

“At the time of the adoption of ‘the Constitution within the hina 
and conceded limits of the United States there were no large tracts of 
arid land, and nothing which called for any further action than that which 
might be taken by the legislature of the state, in which any particular 
tract of such land was to be found, and the Constitution, therefore, 
makes no provision for a national control of the arid regions or their 
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reclamation. But, as our national territory has been enlarged, we have 
within our borders extensive tracts of arid lands which ought to be re- 
claimed, and it may well be that no power is adequate for their reclama- 
tion other than that of the National Government. But if no such power 
has been granted, none can be exercised.” 


True, in the case just referred to, the court was not called upon 
to construe express language of grant, but rather of restriction. 
But correct constitutional interpretation must necessarily be the 
same in both directions, as is explained in this case, namely, liberal 
construction, yet at the same time fidelity to both the spirit and 
purpose of the instrument. 

Let us consider in more detail the cases relied upon in the Min- 
nesota opinion to establish the principle of a dominant federal 
and a servient state power over intrastate rates. The first cases 
considered by the court are the Granger Cases. We have already 
analyzed the language of these cases when they were considered 
under the Extreme States’ Rights Period, and we found that the 
dormant power referred to in all of them was the dormant power of 
Congress over interstate commerce, for the question was whether the 
states could regulate this commerce in the absence of congressional 
regulation, and not, as in the Minnesota Cases, whether Congress 
could ever regulate intrastate commerce. Obviously the questions are 
totally different. This part of the decisions in the Granger Cases, 
is, as we have seen, and as the court in the Minnesota Cases points 
out, no longer law because soon repudiated in the case of Wabash, 
St. L. & P. Ry. Co. v. Illinois. “But,” said Mr. Justice Hughes 
in referring to this case, ‘‘no doubt was entertained of the state’s 
authority to regulate rates for transportation that was wholly 
intrastate.” ™ More than this, Mr. Justice Miller, in delivering 
the opinion of the court, and in repudiating the doctrine of the 
earlier cases that until Congress acted, the states might regulate 
interstate commerce, used these words: ‘Though it is true that 
. . . the question of the exclusive right of Congress to make such 
regulations of charges as any legislative power had the right to 
make, to the exclusion of the states, was presented, it received but 
little attention at the hands of the court, and was passed over with 


™ Kansas v. Colorado, 206 U. S. 46, 90~92 (1907). 
™ 930 U.S. 415. 
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the remarks in the opinions of the court which have been cited.” ® 


All of these remarks have been quoted. This principle received no 


attention at the hands of the court in the Wabash Case. How then 
can any of these cases be properly considered as authority, in even 
the slightest degree, for the principle of a dominant federal and a 
servient state power as announced by Mr. Justice Hughes? 

From the remaining case relied upon by the court in this branch 
of its opinion, namely, Stone v. Farmers’ Loan and Trust Co., one 
of the so-called Railroad Commission cases, to which reference has 
already been made in this article, Mr. Justice Hughes quotes the 
following language, affirming the plenary power of the state over 
its internal commerce and giving no suggestion that this power 
is servient to Congress: “It [the state], may, beyond all ques- 
tion, by ‘the settled rule of decision in this court, regulate freights 
and fares for business done exclusively within the state, and it 
would seem to be a matter of domestic concern to prevent the com- 
pany from discriminating against persons and places in Missis- 
sippi.” 

So much for the cases relied upon by the court in the first part 
of its opinion. In the second part of its opinion, wherein the scope 
of the Interstate Commerce Act is discussed (which we shall con- 
sider later), numerous other cases of similar import are cited, but 
in none of them is language found which in any way qualifies the 
principle that the state’s power over intrastate rates is plenary. 
“The decision’ of this court since the passage of the act to regulate 
commerce,” says Mr. Justice Hughes, “have uniformly recognized 
that it was competent for the state to fix such rates, applicable 
throughout its territory. If it be said that in the contests that have 
been waged over state laws during the past twenty-five years, the 
question of interference with interstate commerce by the estab- 
lishment of state-wide rates for intrastate traffic has seldom been 
raised, this fact itself attests the common conception of the scope 
of state authority.” ’” Then follows an analysis of decisions, all of 
which confirm in ummistakable terms the plenary power of the 


% 118 U. S. 569-70 (1886). % 116 U.S. 307, 334 (1886). 

7 230 U. S. 423. 

18 Ibid., 423-33. It must, in fairness, be admitted that the principle of the Min- 
nesota decision seems to have been predicted, with little reasoning, however, in one or 
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Transportation is wholly within a state or it is not. There can 
be no doubt as to the separability. The adjudications by the Su- 
preme Court dealing with the question of when an interstate ship- 
ment ceases to be such and becomes intrastate, and also with the 
taxation of the gross receipts of carriers are entirely sufficient to 
set at rest any doubt on this point.” Clearly, if intrastate busi- 
ness is separable from interstate business, so must intrastate rates 
be separable from interstate rates, because rates are the symbol of 
business. They are the receipts which are declared separable for 
the purpose of taxation. If separable for that purpose, why are 
they not equally separable for the purpose of regulation? Sup- 
pose, for example, a railroad doing solely an intrastate business, 
operating in and out of the same terminais, as another railroad 
engaged solely in interstate business. Suppose, further, that the 
former road, in order to get the business of the latter, by fostering 
certain intrastate localities, greatly reduces its rates to these lo- 
calities, which the interstate road either does not reach, or if it 
does, then only by an interstate route. Can it be denied that the 
economic necessity thus imposed upon the latter road to reduce its 
rates in order to meet the competition of the former is clear and 
direct? Yet can there be any question whatsoever as to the com- 
plete separability and independence of the two railroads, and 
therefore of their respective businesses? Suppose, further, that 
the state itself elected to construct and operate the purely intra- 
state railroad, instead of merely regulating it under private owner- 
ship. Could not the state have put into effect any rates that it 
chose, provided only they were not so exorbitant as to be con- 
fiscatory to the public? Certainly, and no authority, upon com- 


two opinions of courts of inferior jurisdiction, and by one or two authors. See espe- 
cially Woodside v. Tonopah & G. R. Co., 184 Fed. 358; “Congress and Intrastate 
Commerce,”’ 9 Cox. L. Rev. 38, by David W. Fairleigh. Mr. Fairleigh bases his argu- 
ment on the theory of agency, which is unconvincing, and unsupported by authority. 

7 See three articles by the author, “Constitutional Limitations upon State Taxa- 
tion of Foreign Corporations,” 11 Cox. L. REV. 393; The Commerce Clause and Intra- 
state Rates,” 12 Cox. L. REv. 321; “The Vanishing Rate-making Power of the States,” 
14 Cot. L. REv. 122. See also United States Express Co. v. Minnesota, 223 U. S. 
335; Atchison, etc. Ry. Co. v. O’Connor, 223 U.S. 280; Oklahoma ». Wells, Fargo & Co.,. 
223 U.S. 298; Bacon »v. Illinois, 227 U. S. 504; Susquehanna Coal Co. ». South Amboy, 
228 U. S. 665; Baltic Mining Co. v. Massachusetts, 231 U. S. 68; Gulf, Colorado & 
S. F. Ry. Co. v. Texas, 204 U. S. 403; Ohio R. R. Commission v. Worthington, 225, 
U. S. ror. 
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plaint that interstate rates were thereby affected, could have called 
it to account. If such would be the position of a state operating 
its own intrastate lines, wherein lies the difference when it author- 
izes a corporation, as its creature and agent, to perform the same 
function? 

It may be asked, why may not Congress regulate intrastate rates, 
if it may require, as the Supreme Court has decided,*® the use of 
safety appliances on purely intrastate trains? The reason is that 
while interstate and intrastate rates may be interdependent for 
economic or geographical reasons, this is not the same direct inter- 
dependence that necessarily exists between trains or cars operated 
over the same tracks. A rate is a charge for, not an instrument of 
transportation. Of course, physical interdependence is not per se 
the one and only criterion by which we determine whether or not 
the necessity for uniformity is real or potential, but this much we 
must find, namely, that the exercise of state authority, whether it 
be regulatory of rates, hours of labor, employers’ liability, the 
equipment or inspection of rolling stock, or what not, necessarily 
impinges upon and burdens in a relatively immediate way the full 
exercise of federal authority. We do so find in the case of safety 
appliances, because of the direct connection between the equip- 
_ ment used in the two kinds of traffic. There is an inseparable 
interdependence of the very objects of the legislation.“ But the 
court did not, nor can it find the same relation between interstate 
and intrastate rates. Why then, if these two classes of rates are 
separable, should the court say that the action or non-action of 
Congress is the controlling factor? If these two classes of rates are 
. separable, the power of the state over the intrastate rates must be 
plenary and exclusive, not servient, unless we do violence to the 
very words of the Constitution and to that long line of decisions, 
beginning with Gibbons v. Ogden, which have just been analyzed. 

The decision in Southern Railway Co. v. United States, the safety- 
appliance case, just referred to, clarifies, when properly analyzed, 


80 Southern Railway Co. v. United States, 222 U.S. 20 (1911). See also Southern 
Railway Co. v. Crockett, 234 U.S. 725. 

81 A somewhat kindred situation arose in the car distribution cases. See Interstate 
Commerce Commission ». Illinois Central R.R. Co., 215 U.S. 452 (1910); Baltimore & 
Ohio R. R. Co., ex rel. Pitcairn Coal Co., 215 U. S. 481 (1910); Morrisdale Coal Co. ». 
Penna. R. R. Co., 230 U. S. 304 (1913). 
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the distinction which, it is believed, underlies the Minnesota Cases. 
In every case cited by the Supreme Court to prove the principle 
that the plenary nature of the state’s power depended upon the 
non-action of Congress, the legislation in question operated directly 
upon the instrumentalities of interstate commerce or upon the very 
subject-matter of interstate commerce itself. Herein lies the dis- 
tinguishing feature which the court seems disposed to overlook. 
The character of the legislation clearly shows this: pilotage regu- 
lations, protection and improvement of navigable waters, regula- 
tion of wharfage charges or tolls, quarantine regulations, inspec- 
tion laws, laws governing nonfeasance or misfeasance of interstate 
carriers. These involve no question of regulation by a state of a 
purely internal matter, but rather the regulation by a state of 
matters on their face interstate, and therefore governed, as we have 
seen, by the principle of concurrent powers. It was over these very 
matters that the controversy, out of which finally emerged the 
principle of concurrent powers, was waged for many years, and the 
whole basis of the controversy was the fact that these matters were 
interstate. 

A case not referred to by the court, Interstate Commerce Com- 
mission v. Goodrich Transit Company,” may seem at first blush to 
bridge the gap between the cases referred to, and to establish a 
precedent for the court’s reasoning in the Minnesota Cases. In 
that case it was held that the Interstate Commerce Commission 
could compel an interstate carrier to disclose the records of all its 
business, including that which is purely intrastate. In answer to 
the argument that this was an unconstitutional usurpation of 
power by the federal government, the court replied that “the re- 
quiring of information concerning a business is not a regulation of 
that business.” * Similarly, the court had previously held that 
because an injury to an interstate employee might be inflicted by a 
purely intrastate employee, the second federal employers’ liability 
act covering such a case was not thereby invalid as a regulation of 
intrastate commerce, because, as the court said, it is a mistaken 
theory “that treats the source of the injury, rather than its effect 
upon interstate commerce, as the criterion of congressional power.” * _ 


® 224 U, S. 194 (1912). Tbid., 211. 
* The Second Employers’ Liability Cases, Mondou »v. N. Y., N. H. & H. R.R. Co., 
223 U.S. 1, 51 (1912). 
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In other words, it was again the instrumentality of interstate com- 
merce, a human instrumentality in this case, that the act directly 
concerned, and that only. The first federal employers’ liability act 
was declared void * for the very reason that it comprehended the 
regulation of matters wholly intrastate, — the employment of per- 
sons engaged wholly in intrastate commerce, — in short instru- 
mentalities of such commerce. If this is forbidden, wherein lies the 
distinction upon which to base the opinion of the court in the 
Minnesota Cases that Congress may regulate the rates of such 
commerce? 

Turning now to a consideration of the further question vitae 
the action of the State of Minnesota was repugnant to any provi- 
sion of the Interstate Commerce Act, the court in the Minnesota 
Cases also answered this in the negative, by demonstrating that 
purely intrastate commerce had always been expressly excepted 
from the operation of the act by the proviso contained in the first 
section. “The fixing of reasonable rates for intrastate transporta- 
tion was left,” said the court after giving a history of the act, 
“‘where it had been found; that is, with the states and the agencies 
created by the states to deal with that subject. Missouri Pacific 
Ry. Co. v. Larabee Mills, 211 U. S. 612, 620, 621.” ® Thus far the 
court’s reasoning is clear, succinct and eminently sound. When 
pressed, however, with the more troublesome argument that the 
provisions of Section 3 of the act, prohibiting carriers from giving 
an undue or unreasonable preference or advantage to any locality, 
applied to an unreasonable discrimination between localities in 
different states, as well when arising from an intrastate rate as 
compared with an interstate rate as when due to interstate rates 
exclusively, the court reserved ‘its opinion, in accordance with its 
prior rulings,®” because the Interstate Commerce Commission had 
made no finding in regard to the Minnesota rates, and no action 


% Employers’ Liability Cases, 207 U. S. 463 (1908). 
% 230 U.S. 421. 

87 Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426 (1906); Bal- 
timore & Ohio R. R. Co. v. Pitcairn Coal 'Co., 215 U.S. 481 (1910); Robinson ». 
Baltimore & Ohio R. R. Co., 222 U. S. 506 pees United States v. Pacific & Arctic 
Co., 228 U.S. 87 (1913). Se also Louisville & Nashville R. R. Co. ». Cook Brewing 
Co., 223 U. S. 70 (1912); Pennsylvania R. R. Co. v. International Coal Co., 230 U. S. 
184 (1913); Mitchell Coal Co. ». Pennsylvania R. R. Co., 230 U. S. 247 (1913); Morris- 
dale Coal Co. v. Pennsylvania R. R. Co., 230 U. S. 304 (1913). 
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of that body was before the court for review. However, as we shall 
see, this question was not to be reserved for long. 

The court again proceeded with an analysis of cases which we 
have earlier considered, in order to confirm the principle that after 
the passage of the Interstate Commerce Act, just as before, the 
state continued to possess that state-wide authority which it 
formerly enjoyed to prescribe reasonable rates for its exclusively 
internal traffic. 

In concluding, the court reverted to its theory, expressed earlier 
in the opinion, of a dominant federal and a servient state power, 
and virtually said that the Interstate Commerce Act might be 
amended without amending the Constitution so as to include 
specifically the regulation of intrastate rates. 

“Tf the situation has become such,” said the court, “by reason 
of the interblending of the interstate and intrastate operations of 
interstate carriers, that adequate regulation of their interstate 
rates cannot be maintained without imposing requirements with 
respect to their intrastate rates which substantially affect the 
former, it is for Congress to determine, within the limits of its 
constitutional authority over interstate commerce and its instru- 
ments the measure of the regulation it should apply. It is the 
function of this court to interpret and apply the law already en- 
acted, but not under the guise of construction to provide a more 
comprehensive scheme of regulation than Congress has decided 
upon. Nor, in the absence of federal action, may we deny effect 
to the laws of the state enacted within the field which it is entitled 
to occupy until its authority is limited through the exertion by 
Congress of its paramount constitutional power.” * 

Of what real value could it be to declare that, in so far as the 
reasonableness per se of local rates is concerned, the present Inter- 
state Commerce Act necessarily forbids, by express proviso, any 
interference by the federal government, when at the same moment 
it is declared with greater emphasis that this power of the states 
over their local rates is supreme only until Congress acts? This 
indeed pointed the way to destruction of state power. And 
the way was not a difficult one. In fact it proved to be shorter 
than it seemed from the court’s language. The Interstate Com- 


88 230 U. S. 432-33. 
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merce Commission, ever zealous for greater authority, anticipated 
the opinion of the Supreme Court on the question that was reserved 
in the Minnesota opinion, and within a year from the rendering of 
that opinion has, it is believed, in the Shreveport Cases * virtually 
accomplished without any additional legislation whatsoever all 
that that opinion pointed out might be done only by additional 
legislation. State regulation of intrastate rates seemed doomed by 
the Minnesota Cases, but certainly its death was not expected to 
come so soon. Let us see what are the facts in the Shreveport Cases 
and exactly what the court decided. 

In 1911 the Railroad Commission of Louisiana filed a petition 
with the Interstate Commerce Commission against the Texas & 
Pacific Railway Company, the Houston East and West Texas 
Railway Company, and various other carriers, the basis of thecom- 
plaint being that the carriers made rates out of Dallas and other 
‘Texas points into eastern Texas, which were much lower than 
those which they extended into Texas from Shreveport, Louisiana. 
Shreveport is about forty miles from the Texas state line, and two 
hundred and thirty-one miles from Houston, Texas. It is one hun- 
dred and eighty-nine miles from Dallas. It competes with both 
Houston and Dallas for the trade of the intervening territory. The 
rates from Dallas and Houston, respectively, eastward ‘to inter- 
mediate points in Texas, were much less, according to distance, 
than from Shreveport westward to the same points. It was undis- 
puted that the difference was substantial and injuriously affected 
the commerce of Shreveport. Such was the frank purpose of the 
Texas commission. For example, the rate on furniture from Dallas 
to Longview, Texas, 124 miles, was 24.8 cents per hundred pounds, 
while the rate from Shreveport to Longview, 65.7 miles, was 35 
cents. 

The order of the Interstate Commerce Commission had two 
phases. First, it established maximum class rates out of Shreve- 
port to certain-named Texas points, which were substantially the 
same as the class rates which had been fixed by the Texas Commis- 
sion and charged by the carriers for transportation for similar 
distances within the State of Texas. Second, the Commission held 
that maintaining lower commodity rates (which are specially re- 


89 234 U. S. 342. 
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duced class rates) from Dallas and Houston to points in Texas 
than were in force from Shreveport to such points, under sub- 
stantially similar conditions and circumstances, created an unjust 
discrimination against Shreveport in favor of the Texas points.” 
The carriers complied with the first part of the order and estab- 
lished the class rates, but still left in effect their low intrastate 
commodity rates which the Commission declared caused the above 
discrimination. The point of objection to complying with the 
second part of the order was that, since the discrimination found 
by the Commission to be undue arose out of a relation of intrastate 
rates, maintained under state authority, to interstate rates that 
had been upheld as reasonable, its correction was beyond the Com- 
mission’s power. On appeal to the Commerce Court, that court 
held that the Commission’s order relieved the railroads from all 
further obligation to observe the intrastate rates, and that they 
were at liberty to comply with the Commission’s requirements by 
increasing these rates sufficiently to remove the forbidden dis- 
crimination.“ Thus, when the case reached the Supreme Court, 
the invalidity of the order of the Commission was challenged upon 
two grounds: First, that Congress is impotent to control the in- 
trastate charges of an interstate carrier, even to the extent neces- 
sary to prevent injurious discrimination against interstate traffic. 
Second, that if it be assumed that Congress has this power, still it 


9 See Meredith et al., constituting the Railroad Commission of Louisiana ». St. 
Louis S. W. Ry. Co. et al., 23 I. C. C. Rep. 31. 

% Texas & Pacific Ry. Co. v. U. S. (Interstate Commerce Commission ef al., In- 
terveners), 205 Fed. 380 (1913); Houston East & West Texas Ry. Co. et al. v. United 
States (Interstate Commerce Commission et al., Interveners), 205 Fed. 391 (1913). 

The opinion in the Commerce Court was written by Judge Knapp, presiding judge. 
Judge Mack filed a concurring opinion, but with considerable hesitancy. He said: “In- 
asmuch, however, as there seems to ibe some basis, though slight, for the view that the 
failure of the railroads to attack the Texas rates was due to their voluntary or negligent 
acquiescence therein, and that therefore these rates may be said to have been not 
compelled, but voluntary, in the sense of having been voluntarily assented to, instead 
of having been actively attacked, and inasmuch as the conclusions of my brethren 
are based in part at least upon this view, I concur, for this reason only, in upholding 
the Commission’s order” (p. 391). Senator Sewell of New Jersey offered an amend- 
ment to the bill expressly conferring jurisdiction over the exact situation presented 
in the Shreveport cases. Whereupon it was rejected, due to the explanation of 
Senator Cullom, and others that the same proposition had already been weighed 
in committee, and rejected because believed to be unconstitutional. This is all a 
matter of history. 
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has not been exercised, and hence the action of the Commission ex- 
ceeded the limits of the authority which has been conferred upon it. 

Both of these grounds were declared untenable, and the court 
affirmed in full the orders of the Commission and the Commerce 
Court. As to the first ground, the result was to be anticipated, 
because virtually decided in the Minnesota Cases, as we have just 
seen. But not so as to the second ground. Indeed, three of the 
seven Interstate Commerce Commissioners had denied * that the 


® Six separate opinions were written, the majority opinion by Commissioner Lane, 
and concurring opinions by Commissioners Prouty (chairman) and Clark, while 
dissenting opinions were written by Commissioners Clements, Harlan and McChord. 

Commissioner Lane’s opinion is totally unconvincing from a legal standpoint. He 
thus concludes: “The interstate carrier which adopts a policy, even under state 
direction, that makes against the interstate movement of commerce must do so with 
its eyes open and fully conscious of its responsibilities to the federal law which guards 
commerce ‘among the states’ against discrimination. 

“Tt is suggested that the exercise of such power to end discrimination between 
rates within a state and rates to interstate points must surely lead to a conflict in 
which the jurisdiction of one sovereignty or the other must give way. To this sug- 
gestion the one and sufficient answer is that when conditions arise, which in the ful- 
fillment of its obligation and the due exercise of its granted power to regulate com- 
merce among the states make such course necessary the national government must 
assume its constitutional right to lead.” 23 I. C. C. Rep. 46. 

Chairman Prouty, contrary to Commissioner Lane, expressly stated that prior 
decisions of the Commission should be overruled, when inconsistent with the view of 
the majority in this case. ‘When the federal authority does act, then the state cannct 
by its action interfere, for in case of actual conflict the state must yield.” 23 I. C. C. 
Rep. 50. 

Commissioner Clark said: ‘‘Whether or not the Congress has exercised its juris- 
diction in these premises and whether or not it has delegated to us power to remove 
such discriminations and preferences are questions which apparently can never be 
settled until they have been passed upon by the court that is empowered to speak the 
last word. In this question as between two states possessing equal rights under the 
Constitution and equal rights to federal protection, discrimination that is unjust or 
preference that is undue, should, I think, be abated by federal authority, and so long 
as there is doubt it should be resolved in favor of that course which is harmonious with 
‘the fundamental and recognized purpose of the act to regulate commerce.” 23 I. C. C. 
Rep. 51-52. 

Commissioner Clements, mindful of the express limitations of the act, said: “The 
conclusion and order of the Commission in this case mark a new departure, in the inter- 
pretation of the statute as to the scope of its authority, from its steadfast attitude _ 
toward this fundamental question in all previous cases.” 23 I. C. C. Rep. 53. 

Commissioner Harlan: “TI think that the Congress, in aid, or rather in protection, 
of interstate commerce may forbid discriminations by a railroad or other instrument 
of interstate traffic in favor of state traffic. This, however, it has not yet undertaken 
todo.” 231. C. C. Rep. 54-55. 
Commissioner McChord’s dissenting opinion is eminently logical and sound, and 
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act gave them such power, desirable as it was. Justices Lurton and 
Pitney also dissented, but without expressing any reasons, which 
is to be regretted in such an important case. 

The decision is meagre and unconvincing, as an example of statu- 
tory construction, and as such it must be primarily considered 
because the first consideration, that is, whether the order of the 
Commission was invalid on the ground that it exceeded the au- 
thority which Congress could lawfully confer, was disposed of by 
the Minnesota Cases, and the opinion of the court adds nothing to 
what had already been said. There is apparently the same dis- 
position to confuse the action of Congress, through the Commission, 
with prior congressional action which operated directly upon the 
instrumentalities, or the very subject-matter of interstate com- 
merce itself. Instrastate rates are never the instrumentalities or 
subject-matter of interstate commerce. Unless they represent 
that completely internal commerce of a state which since the time 
of Gibbons v. Ogden had been thought to be securely reserved to 
the states themselves, when can there ever be such commerce? 
Note the language of: the court after analyzing the undisputed 
authority of the various cases dealing with the paramount power 
of Congress over safety appliances, hours of labor, employers’ 
liability and the like: 


in complete accord with prior decisions. He thus summarizes: “My position is that 
this Commission should confine itself within the four corners of the law of its creation, 
usurping neither the legislative function of the Congress nor the judicial power of the 
courts.” 23 I. C. C. Rep. 63. 

See in the Matter of Freight Rates, 11 I. C. C. Rep. 180; Hope Cotton Oil 
Co. v. Texas & Pacific Ry. Co., 12 I. C. C. Rep. 266; Reliance Textile & Dye Works 
v. Southern Ry. Co., 13 I. C. C. Rep. 48; Williams Co. v. Vicksburg, S. & P. Ry. Co., 
16 I. C.C. Rep. 482; Andy’s Ridge Coal Co. v. Southern Ry. Co., 18 I. C. C. Rep. - 
405; Saunders v. Southern Express Company, 18 I. C. C. Rep. 415; Alpha Portland 
Cement Co. v. B. & O. R. R. Co.,22 I. C. C. Rep. 446. In fact, since the opinion in 
the Shreveport Case the Commission refused to remedy a discriminative situation 
growing out of state rates, but in so doing failed to distinguish the Shreveport Case. 
Southwestern Shippers Traffic Assn. ». Atchison, T. & S. F. Ry. Co., 24 I. C. C. Rep. 
570; but see Loeb v.T. & P. Ry., 24 I.C.C. Rep. 304, and Keogh v. Minn., St. P. & S. 
Ste. M. Ry. Co., 26 I.C.C. Rep. 73. See also Cement Rates from Pa. to N. J., 26 
I. C. C. Rep. 687; Curry & White Co. ». D. & I. R. R., 30 I. C. C. Rep. 1; Carroll 
Brough & Robinson »v. Atchison, Topeka & Santa Fe Ry. Co., 31 I. C. C. Rep. 466; 
Corporation Commission of Oklahoma ». Atchison, Topeka & Santa Fe Ry. Co., 31 


I. C. C. Rep. 532. 
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“While these decisions sustaining the federal power relate to measures 
adopted in the interest of the safety of persons and property, they illus- 
trate the principle that Congress in the exercise of its paramount power 
may prevent the common instrumentalities of interstate and intrastate 
commercial intercourse from being used in their intrastate operations to 
the injury of interstate commerce. This is not to say that Congress 
possesses the authority to regulate the internal commerce of a state, as 
such, but that it does possess the power to foster and protect interstate 
commerce, and to take all measures necessary or appropriate to that end, 
although intrastate transactions of interstate carriers may thereby be 
controlled.” 


Well-sounding phrases these, but totally illogical. Since, as the 
Supreme Court has many times said in determining whether state 
legislation has unduly burdened interstate commerce, it must look 
through form to substance — must consider the real effect of the 
state legislation — why should it not do the same when the situa- 
tion is reversed? For each power is equally plenary within its 
given sphere. Why did not the Supreme Court in both the Minne- 
sota and Shreveport Cases face the situation squarely and admit 
that amendment of the Constitution, difficult as it is of attain- 
ment — and rightly so—is the only true remedy? “The power 
to deal with the relation between the two kinds of rates, as a rela- 
tion, lies exclusively with Congress,” ™ reiterates the court. Yet 
in order to prove this the court relies upon a case, Louisville & 
Nashville R. R. Co. v. Eubank, which we have previously considered, 
wherein it was expressly held that if Congress had regulated the 
interstate rate there involved “there would be in that case no 
interference with or regulation of interstate commerce directly or 
indirectly by the state, its action could have no possible effect 
upon the interstate rate, as the amount of the charge would be 
-regulated by the body with which the right of regulation exists.” * 

To use the words of Justice Brewer, dissenting in the Eubank 
Case, “‘it is strange to be told that the action of a carrier in fixing ~ 
interstate rates is potent to render unconstitutional the legislation 
of the state respecting local rates, when the like action of Congress 
in prescribing interstate rates is not so potent. In other words, 


® 234 U. S. 353. See in this connection, Louisville & Nashville R. R. Co. ». 
Higdon, 234 U. S. 592. 
Tbid., 354. % 184 U. S. 41. 
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action by the carrier in pursuit of its own financial interests over- 
turns the constitution and statute of the state when like action by 
_ Congress in the exercise of its constitutional power does not.” 
Does not the reasoning of Justice Hughes in the Shreveport Cases 
more nearly support the minority rather than the majority 
opinion in the Eubank Case? . 
Turning now to the second and really the vital question in the 
Shreveport Cases, namely, whether the Interstate Commerce Com- 
mission exceeded the authority given to it under the Interstate Com- 
merce Act, the court, with a mere wave of its hand, sweeps aside 
the controlling proviso in Section 1 of the act, expressly excluding 
intrastate commerce from its jurisdiction. The whole history of 
the debates over the passage of the act, which the court cau- 
tiously avoids, would seem to show that it would never have been 
passed had it been believed to be capable of the construction 
which the Supreme Court has now placed upon it.*’ Clearly, this 
is judicial legislation. How could the court so soon erase what 
it had said in the Minnesota Cases, — that it is not its function 
“under the guise of construction to provide a more comprehen- 
sive scheme of regulation than Congress has decided upon’’? %8 
With equal ease the court overrules the case of East Tennes- 
see, etc. Ry. Co. v. Interstate Commerce Commission ® in order to 
accomplish its purpose, though of course without admitting that 
it does. Thirteen years before, it had decided in that case that the 
prohibition of Section 3 of the act was directed only against unjust 
discrimination and undue preference arising from the voluntary 
and wrongful act of the carriers, and did not relate to acts the result 
of conditions wholly beyond the control of the carriers, such as 
competition, and presumably therefore statute, court decree or 
order of an administrative, or semi-judicial body. “In the view 
that the Commission was entitled to make the order, there is no 
longer compulsion upon the carriers by virtue of any inconsistent. 
local requirement,” '°° now says the court, and thus the case of 
East Tennessee, etc. Ry. Co. v. Interstate Commerce Commission is 
summarily disposed of by assuming as a premise the very question 


% 184 U.S. 45. 
87 See Congressional Record, 49th Congress, rst Session, vol. 17, pp. 3722, 4404. 
% 230 U. S. 433. % 181 U.S. 1 (1901). 


100 234 U.S. 359. See also Intermountain Rate Cases, 234 U. S. 476. 
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to be proved." “We are not unmindful,” says the court, conclud- 
ing its opinion, “of the gravity of the question that is presented 
when state and federal views conflict. But it was recognized at 
the beginning that the nation could not prosper if interstate and 
foreign trade were governed by many masters, and, where the in- 
terests of the freedom of interstate commerce are involved, the 
judgment of Congress and of the agencies it lawfully establishes 
must control.” 1 
Thus Mr. Justice Hughes would carry us back again over those 
ninety years of decisions that we have just reviewed — back to 
Gibbons v. Ogden — and have us understand, from the lips of Chief 
Justice Marshall, that if Congress so wills it there shall be no 
internal commerce of a state. For such is necessarily to be the 
result of the Minnesota and Shreveport decisions. In the former 
the court said that “the situation is not peculiar to Minnesota. 
The same question has been presented by the appeals, now before 
the court, which involve the validity of intrastate tariffs fixed by 
Missouri, Arkansas, Kentucky and Oregon. Differences in par- 
ticular facts appear, but they cannot be regarded as controlling.” 1 
These appeals were all decided in conformity with the opinion in 
the Minnesota Cases. As for the Shreveport decision, it is 
almost a truism to say that nearly every rate controversy to-day 
presents a question of discrimination as well as of unreasonableness 
per se. Months before the Shreveport decision was rendered, ship- 
pers in states adjoining Minnesota, believing that the court would 
decide as it has done, filed dozens of complaints based on discrimi- 
nations which they alleged had resulted from the application of 
the scale of rates approved in the Minnesota Cases. Before the 


101 The majority of the Commerce Court attempted to distinguish this case on the 
ground that it primarily involved the long and short haul clause of the original fourth 
section of the act, rather than the third section, and also on the ground that the ad- 
ministrative authority of the Commission had been materially increased by the 
amendments of 1906 and 1910, as the Supreme Court observed in Procter & Gamble 
v. United States, 225 U.S. 282, 297. 

102 234 U.S. 359-60. 18 230 U.S. 394. 

104 See Missouri Rate Cases, 230 U. S. 474; Knott ». St. Louis S. W. Ry. Co. and 
14 other cases, 230 U. S. 509; Knott ». St. Louis K. C. & Col. R. R. Co., 230 U. S. 512; 
Oregon R. R. & Nav. Co. ». Campbell, 230 U. S. 525; Southern Pacific Co. ». Camp- 
bell, 230 U. S. 537; Allen v. St. Louis I. M. & So. Ry. Co., Same ». St. Louis S. W. 
Ry. Co., 230 U. S. 553; Louisville & Nashville R. R. Co. v. Garrett, 231 U. S. 298. 
See also ‘Chesapeake & Ohio Ry. Co. v. Conley, 230 U. S. 513. 
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Shreveport decision the Interstate Commerce Commission had no 
further power after it had fixed the interstate rate at a reasonable 
maximum. Its hands were tied. Now it has an option of either 
changing the interstate rate or changing the local rate. Nor is there 
any persuasive force in the argument that in most instances the 
Interstate Commerce Commission will proceed with caution, feel- 
ing discretion to be the better part of valor, and will elect to exert 
its influence upon the interstate rate whenever possible. The 
point is, the power to do otherwise is still there. 

We have seen how Chief Justice Marshall first gave expres- 
sion to the exclusive power of Congress in relation to matters 
purely national, and to the equally exclusive power of the states 
in relation to matters purely internal. We have seen how as a 
necessary corollary to these principles he first announced a third 
principle of concurrent powers, or, as we believe we have more 
appropriately described them, a dominant federal and a servient 
state power in matters which, although local in their nature, yet 
affect interstate commerce. We have seen our highest judiciary 
vacillating in its acceptance of this third and more novel principle 
until it was finally established in our constitutional law, as firmly 
as had been established the two earlier principles. But never, in 
any of the decisions, have we found support for this new fourth 
theory which the Minnesota and Shreveport Cases have evolved — 
the theory of a dominant federal and a servient state power in a 
field hitherto unconditionally reserved to the states — the field of 
local rate-making. Further, it is all the more strange to be told 
that the legislative branch of the government, Congress, through 
its administrative agent, the Interstate Commerce Commission, 
and not the judiciary shall determine what is a forbidden inter- 
ference with interstate commerce. Such is the decision in the 
Shreveport Cases, for a ruling must first be obtained from the 
Commission before recourse may be had to the courts, and further- 
more, under the provisions of the Interstate Commerce Act, it 
would seem that the railroads cannot, themselves, institute the 
necessary proceedings —an undue hardship unquestionably on 


10 As an example of this caution, see Southwestern Shippers’ Traffic Ass’n. ». 
Atchison, T. & S. F. Ry. Co., 24 I. C. C. Rep. 570; Corporation Commission of 
Oklahoma v. Atchison, T. & S. F. Ry. Co., 31 I. C. C. Rep. 532. 
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the railroads. But why need resort first be had to the Commis- 
sion? Its function is to determine questions of fact, — whether a 
given rate is reasonable per se or discriminatory in relation to 
other interstate rates. In an action for damages, therefore, the 
propriety of the established requirement that a ruling of the Com- 
mission be first had, cannot be disputed. But in the Shreveport 
Cases the question is primarily one of constitutional law, namely, 
whether what a state has done is a violation of the commerce 
clause. This is the same question involved in every case that we 
have considered. In the Eubank Case, upon which the court so 
much relies, no resort to the Commission was required. Wherein 
is the difference? The Supreme Court, ab inconvenienti, has read 
out of the Interstate Commerce Act the very passage that rendered 
it constitutional. After this, to what may not the alluring argu- 
ments of expediency lead us? 

William C. Coleman. 


Battmore, Mp. 


106 See Section 13 of the Interstate Commerce Act. 
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THE APPOINTMENT OF PROFESSOR FRANKFURTER. — The facts of Pro- 
fessor Frankfurter’s record without comment show the School’s good 
fortune in his appointment and his special fitness for such courses as 
Public Service Companies, Criminal Law, and Penal Legislation and Ad- 
ministration. He graduated from the College of the City of New York 
in 1902, and from the Harvard Law School in 1906 after a brilliant record 
as a student which included membership on the editorial board of this 
Review. He then was immediately appointed Assistant United States 
Attorney for the District of New York under the Honorable Henry L. 
Stimson (H.L.S., ’90). This required him at once to take an active part 
in the series of great cases which marked the new activities of the Fed- 
eral Government in regulating business in New York. These included, 
among many others, the rebate cases against the New York Central and 
other Trunk Line railways and against the American Sugar Refining 
Company as shipper, the proceedings against Edward H. Harriman, 
Charles W. Morse and F. A. Heinze and the well-known sugar weighing 
fraud cases against the officers of the Sugar Trust. In most of these 
cases Professor Frankfurter carried through the argument of the appeals 
alone, and his share in bringing about the distinguished success which 
directed so much attention to the District Attorney’s office during this 
period has often been generously recognized by Mr. Stimson. 

In July, 1911, Professor Frankfurter was appointed Law Officer of 
the Bureau of Insular Affairs in the War Department, and he filled that 


. » Office until he accepted his present appointment. In this position he 


had the duties of Chief Legal Adviser of the Colonial Administration 
of the United States. All the important problems arising in the govern- 
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ment of the Philippine Islands and Porto Rico, and in the virtual pro- 
tectorate over San Domingo from our administration of its customs, 
came before him for solution, and he argued before the Supreme Court 
the important cases arising from them. Having left the School to enter 
the public service he now returns from the public service to the School 
with experience of a kind most calculated to enrich his mind and expand 
his vision in the subjects which he is now called upon to teach. 


Tue Law Scuoot. — Professor Beale’s new first-year course on Prin- 
ciples of Legal Liability marks an interesting attempt at economy of 
effort and a closer coérdination of the first-year courses. The title of the 
course calls for a word of comment to guard against the misapprehension 
which might arise from a notion that “principles of legal liability” were 
the province of one course any more than another. Obviously it is 
with such “principles” that the courses on Contracts, or Property, or 
Torts not less than the new course are primarily concerned. Certain 
principles of liability, however, are so fundamental in their nature and 
so general in their application that a correct understanding of them is 
essential in more than one of the first-year courses. And when a large 
and difficult subject, such, for example, as Causation, is governed by 
principles which in their main outline do not differ essentially in criminal 
and in civil cases, there is an unfortunate duplication, to say nothing of 
possible confusion, in the effort to cover the subject in both Criminal 
Law and Torts. Furthermore such an effort may have a distinctly harm- 
ful effect in leading the student to think of the law as a group of unre- 
lated matters in separate compartments instead of an organic whole. The 
same is true of certain defenses, such, for example, as the right of self 
defense, and other matters covered by Professor Beale’s new case book. 
Owing to the nature of the course, which will contain much that has pre- 
viously been taken up early in the year in the course on Criminal Law, 
it has been put in the first half year, and Criminal Law, which will be 
conducted by Professor Frankfurter, has been put in the second half year. 
Agency has been made a second-year course in order that students may 
have the advantage of undertaking its systematic study after a ground 
work of thorough preparation in courses more strictly primary in their 
nature. This change had made it possible to give three hours a week to 
the courses on Principles of Legal Liability and Criminal Law. 

The course on Civil Procedure has been enlarged so as to cover more 
broadly the whole subject excepting Evidence. The matters to be taken 
up include venue, process, appearances, forms of action, parties, plead- 
ing, trials, motions for a new trial, motions based on the pleadings, 
judgments and appellate procedure. Approximately one-third of the 
time will be given to pleading. 

In addition to the above, several other changes in the curriculum are 
to be noted. The course in New York Practice, given two years ago, 
will be repeated this year, under Mr. R. Campbell, A.B., LL.B., as will 
the course in Patents, under Mr. Odin Roberts, S.B., A.M., LL.B., who 
conducted it before. Mr. William G. Thompson, A.B., LL.B., of the 
Boston Bar, will again give his lectures in brief-making. A course on © 
Penal Legislation and Administration will be given by Professor Frank- 
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furter. The resignation of Professor Wyman has necessitated a new 
arrangement of lectures. In the first-year courses, Professor Joseph 
Warren will assist Professor Williston in the course in Contracts. In , 
the second-year courses, Professor Beale is to conduct the course in Prop- 
erty in place of Mr. Dutch, while Professor Frankfurter will conduct 
the course in Public Service Companies. In ‘the third-year courses, 
Professor Scott will treat the subject of Suretyship and Mortgage, while 
Professor Pound will replace him in the course in Quasi-Contracts. 

It is very pleasant to be able to congratulate Professor Austin Wake- 
man Scott, A.B., LL.B., and Professor Felix Frankfurter, A.B., LL.B., 
who have been appointed Professors of Law. 


Tue Ames Competition. — The radical modifications in the struc- 
ture of the Ames Competition which have been carried into effect in 
the present second-year class have already justified themselves in the 
light of increased interest and activity among the law clubs. In the 
last competition under the old rules, first and second prizes were won 
by the Kent and Bryce clubs, respectively. The Board of Student Ad- 
visers in charge of the competition this year is composed of Chauncey 
Belknap, Chairman, Montgomery B. Angell, J. Dwight Dana, Paul Y. 
Davis, John B. Dempsey, Chester A. McLain, T. Brooke Price and 
Clarence B. Randall. 

To this body has fallen the task of reorganizing the competition along 
lines which were pointed out by last year’s Board. It was felt that a 
plan which wholly eliminated from the competition more than half of the 
entering clubs by the end of the first round, failed to give any consider- 
able number of men that training in the argument of cases which it 
was the chief aim of the competition to afford. As the contests pro- 
gressed, the great majority of men were soon watching the scoreboard 
rather than playing the game. 

A brief outline of the new rules will show how this objection has been 
overcome. The competition has been divided into two parts, a qualify- 
ing tournament in which each second-year club entering will meet six 
other clubs, and a third-year elimination tournament which preserves 
the principle of the old competition, but is restricted to a limited number 
of clubs which have established the best records during the second year. 
As will be seen, no club is put out of the qualifying tournament by 
failure to win acase. As the Ames prizes will be given to the winners of 
the third-year elimination tournament, they will:not be awarded this year. 


APPLICATION OF THE POLICE POWER IN THE INSURANCE RATE AND 
PirE Line Cases. — More than twenty years ago Mr. Justice Brewer 
protested against the doctrine of the Granger Cases! in the following 
words: “It seems to me that the country is rapidly travelling the road 
which leads to the point where all freedom of contract and conduct will 
be lost.” * Two recent cases of far-reaching importance are founded 
upon an amplification of the principles and reasoning so vigorously de- 


1 Munn ». Illinois, 94 U. S. 113; Budd ». New York, 143 U. S. 517; Brass v. North 
Dakota, 153 U. S. 391. 
2 See Brass v. North Dakota, 153 U. S. 391, 410. 
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nounced. In the German Alliance Ins. Co. v. Lewis, 34 Sup. Ct. 612, it 
was held, the Chief Justice and two of his associates dissenting, that a 
Kansas statute* regulating the rates of fire insurance companies was 
not an unconstitutional taking of property without due process of law.* 
The Pipe Line Case sustains the constitutionality of an amendment to 
the Interstate Commerce Act which placed all pipe lines transporting 
oil on the footing of common carriers, irrespective of whether they had 
ever professed to carry for the public. United States v. Ohio Oil Co., 
34 Sup. Ct. 956. 

The instinct of modern lawyers is to regard rate regulation as an 
anomalous encroachment upon the freedom of the individual, confined 
by our Constitution to a small class of so-called “public callings” which 
has definitely ascertained limits. But formerly Parliament ® and the 
colonial assemblies 7 regulated wages and prices in many other callings 
as a common function of government. The abeyance of the power dur- 
ing the first half century of our national existence was due to the domi- 

nance of Jaissez faire economics rather than to any constitutional ob- 
stacles to its exercise. Regulation persisted, however, in the case of 
carriers and innkeepers, who in a peculiar sense exacted tribute from the 
community.? When the attempt was made to regulate other employ- 
ments, the courts at first refused to exert this power of government 
through the common law, on the ground that they were being asked 
to extend an anomaly rather than to interpret a principle.° But 


3 Session Laws OF 1909, c. 152, § 3. Although, narrowly interpreted, the statute 
confers this power only with respect to insurance corporations, it is significant that 
the court makes no attempt to support the statute as an exercise of the legislative 
power over corporations. 

4 The case was followed and applied to surety and fidelity companies in State ». 
Howard, 147 N. W. 689 (Neb.). 

5 In 26 Harv. L. REV. 631 it was submitted that the amendment was unconstitu- 
tional because it applied to “‘those who merely transport oil produced by their own 
wells, a proceeding which is hardly opposed to public policy.” The Supreme Court 
excludes this possibility by straining the wording of the statute, and sustains its con- 
stitutionality as oe to concerns which transport oil from the western fields to 
eastern refineries, but by their monopoly of the means of transportation compel pro- 
ducers to sell at the a. 

6 In an article entitled ““GovERNMENTAL REGULATION OF Prices,” by Eugene A. 
Gilmore, 17 GREEN Bac, 627, many instances of general price regulation by Parliament 
are cited. See also BEALE AND WYMAN, RAILROAD RATE REGULATION, § 4. 

7 The following are a few examples of colonial statutes regulating prices: Mass. 
CotonraL Laws (1630), p. 104, wages of labor; ibid. (1635), p. 120, and (1675), p. 
236, forbidding excessive prices by shopkeepers and merchants; ibid. (1645), p. 80, 
price of beer; ibid. (1672), p. 8, price of boards; PLymouTH CoLontaL Laws (1668), 
p. 156, price of boards; DaNe’s AB., VII, p. 39 (1777), elaborate Mass. statute setting 
wages of labor, etc.; NEw York Laws, 1778, c. 4, wages of farm laborers and mechan- 
ics and prices of many articles; GREENLEAF’s Laws (New York), p. 275, requiring 
publishers to furnish books at reasonable prices. : f 

8 There was no constitutional objection to such legislation by the states prior to 
the Fourteenth Amendment. With the Fifth Amendment in force Congress author- 
ized the city of Washington “to regulate the sweeping of chimneys; . . . and to fix 
the rates of fees therefor.” 3 Stat. 587, $7. 

® For instances, see Commonwealth v. Shortbridge, 3 J. Marsh. (Ky.) 638; Mass. 
Start. (1845) c. ror, § 2. 

10 In the following cases the courts refused to compel gas companies acting under a 
permissive charter to serve all who applied at a reasonable rate: Paterson Gas Co. 
2. Brady, 3 Dutch (N. J. L.) 245 (1858); McCune »v. Norwich Gas Co., 30 Conn. 521 
(1862); Com. v. Lowell Gas Co., 12 Allen (Mass.) 75 (1866). Perhaps the thoroughly 
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where the public need was manifest and urgent, a fanciful resemblance 
to the innkeeper or the carrier was often worked out to sustain the 
constitutionality of regulation by the legislature. Examples of this are 
to be found in the familiar straining of facts to find a “dedication” to 
the public;" the argument that rates could not be regulated unless 
the business enjoyed eminent domain; ” and other instances of artificial 
reasoning which have continued down to the dissenting opinions in 
the Pipe Line and Insurance Rate® cases. 

The significance of the two principal cases is that they discard the 
formal, threadbare analogy to carrier and innkeeper. The right to 
regulate prices is restored to its place as a branch of the police power of 
state and nation.“ In a previous case the Supreme Court had dis- 
approved of any restriction of the police power to legislation promoting 
public health, morals and safety, and declared that it may be “employed 
in aid of what is held by the prevailing morality or strong and pre- 
ponderant public opinion to be greatly and immediately necessary to 
the public welfare.” 

The apparently wide latitude for price regulation which such an elu- 

sive criterion permits might seem to confirm the fears of Mr. Justice 
Brewer. But a study of the court’s method in approaching the insur- 
ance rate problem * is reassuring as a concrete demonstration of the ad- 
vantages of such a test. The court, after overthrowing former tests, 
cited many statutes as evidencing a “strong and preponderant public 
opinion’? that the situation demanded governmental regulation,” and 


anachronistic insurer’s liability which was imposed on innkeepers and carriers in- 
pn the courts to think ot all their other exacting duties as outgrown historical 
survivals. 

1 Conspicuous in Munn ». Illinois, 94 U. S. 113; and see comment in FREUND, 
Pottce Power, § 372. In the Insurance Case there was no tangible property to be 
“dedicated” to the public aid, and in the Pipe Line Case there was an express exclu- 
sion of the public. 

1” Whereas the right of a business to eminent domain is itself dependent on the 
same considerations as the liability to price regulation. See Harding v. Goodlett, 3 
Yerg. (Tenn.) 41; Brown v. Gerald, 100 Me. 351, 61 Atl. 785. 

3 The following passage in this opinion strikingly exhibits the constraints of the 
old analogies: “‘. . . as further pointing out the characteristics of the public use 
justifying the fixing ‘of prices, it will be noted that, with the exception of toll mills 
. . . they all have direct relation to the business or facilities of transportation or dis- 
tribution. ... They appear to be grouped around the common carrier as the typical 
public business.” 

* Wm. Draper Lewis, in 21 Harv. L. REV. 609, distinguished the police power 
from the power to regulate prices, on the ground that the police power may be exer- 
cised without providing compensation for injury done, while price regulation must 
be reasonable. But the limits of the police power in a particular case are determined 
by the extent of the public welfare, which would not be served by requiring carriers, 
innkeepers or insurance companies to do business at less than a reasonable rate. 

8 See Noble State Bank v. Haskell, 219 U. S. 104, r11. Cf. Mutual Loan Co. ». 
Martell, 222 U.S. 225, 237. 

16 See 26 Harv. L. REV. 631 for a discussion of the Pipe Line Case after the decision 
in the lower court. 

17 The following cases either sustain or assume the constitutionality of statutes 
regulating insurance: restricting the business to corporations — People v. Loew, 19 
Misc. 248, 44 N. Y. Supp. 42; Com. v. Vrooman, 164 Pa. St. 306, 30 Atl. 217; State . 
Ackerman, 51 Oh. St. 163, 37 N. E. 828; prescribing standard policies— Orient Ins. Co. 
v. Daggs, 172 U. S. 557; N. Y. L. Ins. Co. ». Hardison, 199 Mass. 190, 85 N. E. 410; 
Nalley ». Home Ins. Co., 250 Mo. 452, 157 S. W. 769; prohibiting discrimination, — 
People v. Hart L. Ins. Co., 252 Ill. 398, 96 N. E. 1049; N. A. Ins. Co. v. Yates, 214 
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the reasonableness of this dominant opinion is shown by an analysis of 
the business itself. Every prudent member of the community, for whom 
insurance in some form has become a necessity, is at the mercy of a few 
powerful corporations which frequently act in concert to extort unrea- 
sonable rates.!® Here is a situation which amply justifies regulation as 
far as it has gone, and, the court concludes, measuring the limits of the 
power by the extent of the public needs, “How can it be said that fixing 
the price of insurance is beyond that power and the other instances of 
regulation are not?” 

No legislative fiat can force a business into the province where this 
power is operative, for the elements which warrant its exercise are be- 
yond legislative control. Few employments are of such intrinsic public 
importance as to make regulation of their prices essential to the public 
welfare. But in the light of these decisions it must be clear that ab- 
stract principles of liberty and antiquated economic theories can no 
longer be invoked to justify the abuse of an economic advantage, how- 
ever honestly it may have been acquired. 


THE DISSOLUTION OF THE INTERNATIONAL HARVESTER COMPANY. — 
Two things are forbidden in the two famous opening sections of the 
Sherman Act,—combination in restraint of trade, and monopoly.! 
Prior to 1910 these vital words in the statute were confined to their 
strict linguistic value and no more, and there are extreme authorities 
from that period to the effect that any cutting down of competition 
whatever is ipso facto illegal if the result of combination.? But in 
1910 the Supreme Court of the United States by its decisions and dicta 
in the Standard Oil and Tobacco cases wrought a profound change in 
what was generally understood to be the law, and declared illegal only 
those combinations which diminish competition and at the same time 
either in purpose or result jeopardize the business welfare of the general 
public or of private individuals.’ In both decisions the key-note is 
the defendant’s unfair methods and abuse of power; in other words, the 
statute was interpreted in the light of the “rule of reason.” 

If combinations in restraint of trade as prohibited by the first section 
of the Act are to be tested by this new standard, it is difficult to find an 
Ill. 272, 73 N. E. 423; Equitable L. Assurance Soc. ». Com., 113 Ky. 126, 67 S. W. 388; 
providing for increased recovery penalty in case of rate agreements— German All. Ins. 
Co. v. Hale, 219 U. S. 307; regulating rates — Citizens’ Ins. Co. v. Clay, 197 Fed. 435. 

A statute requiring insurance companies to charge reasonable rates been in 
force in New Hampshire for fifteen ag but “—e ap’ tly never been passed upon 
in the courts. NEw Laws, 1899 

18 For two instances which have gotten into ri reports, see Bell v. Louisville Board 
of Fire Underwriters, 146 Ky. 841, 143 S. W. 388; State of New Jersey v. Fireman’s 
Ins. Co., 74 N. J. E. 372, 73 Atl. 80. 

Pet ay 647, LAWS OF 1890; 26 U. S. Stat. AT LARGE, 209; 1 Rav. St. U. S. Supp., 

2. 

3 United States v. Joint-Traffic Asseciation, 171 U. S. 505; United States ». Trans- 
Missouri Freight Association, 166 U. S. 290. 

* Standard Oil Co. v. United States, 221 U. S. 1. See especially the dissenting 
opinion of Harlan, J., which is based on the argument that the Supreme Court is re- 
versing itself. United States ». American Tobacco Co., 221 U. S. 106. See article by 
Robert L. Raymond, 25 Harv. L. REv. 31. 
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adequate basis for dissolving the International Harvester Company, as 
was done recently by a Federal District Court. United States v. Inter- 
national Harvester Co., 214 Fed. 987 (Dist. Ct. Minn.).4 The prosecution 
failed to prove any undue enhancement of prices, limiting of production, 
cutting of wages or the prices on raw materials, or any substantial use 
of unfair methods toward competitors, although the combination of six 
formerly independent manufacturers of harvesting machinery had been 
completed for over ten years. And yet the corporation was dissolved. 
The majority seem to rest their opinion on the single fact that the 
corporation controls over 80 per cent of the total product. With due 
respect, it is submitted that this is a return to the earlier cases, for 
mere size cannot possibly constitute illegal restraint of trade under 
the present interpretation until it has been shown that unfair conduct 
characterized or injurious results flowed from the combination. 

Nor does it satisfactorily appear that the Harvester Company has 
violated the second section of the statute, that “every person who shall 
monopolize, etc. . . . shall be guilty.” Even if the word “monopoly” 
be taken strictly, the case against this corporation falls short, for the 
record shows that its percentage of the total product has materially de- 
creased during the ten-year period, that a new competitor capitalized 
at $20,000,000 has successfully entered the field, and that other com- 
petitors have prospered and grown. But if it is premised, nevertheless, 
that the percentage of output is so overwhelming as to be conclusive 
on the question of power to control the industry, the issue is squarely 
raised of whether within the purview of the Act the essence of monopoly 
is to be regarded as power or the abuse of power. The conclusion seems 
irresistible that the rule of reason softens the provisions of the second 
section of the Act just as it does the first. The language of Mr. Justice 
White in the Tobacco case indicates that the limitation of reasonable- 
ness is a rule of construction for the entire statute,’ while in the Stand- 
ard Oil case he describes the Act as purely declaratory, and says that 
at common law “monopolies were unlawful because of their restriction 
upon individual freedom of contract and their injury to the public.” * He 
says in the Tobacco case that the majority rest their opinion not on the 
power and dominion of the corporation, but on its unlawful practices.® 
But the strongest support for this view is to be found in a case decided 
since 1910, where the Supreme Court declares that the unification of 
all the terminal facilities in a city is not under all circumstances illegal, 
but only becomes so when it appears that the control was wrongfully 
obtained or injuriously exercised.!° Under this interpretation of the 


4 The court was composed of three circuit judges, Sanborn, Smith, and Hook. 
Judge Sanborn dissented vigorously from the majority opinions. For a statement of 
the case see RECENT CASES, p. 114. 

5 The leading majority opinion makes no charge whatever of reprehensible conduct, 
the concurring judge expressly exonerates the defendants from such a charge, while 
the dissenting judge quotes at length from the record to show how exemplary have 


been the operations of the corporation. s 
ao 104. 7 221 U.S. 106, 180. 
8 Tbid., Ibid., pp. 106, 182. 


10 United Sta States 2. St. Louis Terminal, 224 U. S. 383, 394, 395. On p. 395 occurs 
a phrase which appears to be contradictory. The court says, ‘Whether it is an un- 
reasonable restraint will depend upon the intent to be inferred from the extent of the 
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Sherman Act the dissolution of the International Harvester Company, 
or of any other combination that possessed the power to control an in- 
dustry, could only be justified on proof that the power so held had been, 
or was about to be, abused to the injury of the public or individuals. 

The decision. of the Supreme Court will be awaited with widespread 
interest. To affirm the lower court and hold that mere size and the 
potential control of an industry constitute a sufficient basis for dissolu- 
tion would devitalize completely the rule of reason. The case is conse- 
quently one of tremendous importance to American industry. 


LEGISLATIVE Mrintuum WAGE FoR WOMEN AND Minors. — The 
Fourteenth Amendment to the Constitution does not deprive the states 
of the right, in the exercise of the police powers of government, to take 
measures for protecting the safety, health, morals and welfare of their 
citizens.! While it is now recognized that a state may upon this ground 
regulate the conditions of labor in modern industry in the interest of 
social betterment, the constitutional limitations upon legislation of 
this character are not in general well defined. As regards limiting the 
hours of work, however, the prevailing doctrine has come to be that 
reasonable restrictions may be placed upon the length of daily employ- 
ment of all women and children workers? and of men engaged in par- 
ticularly dangerous and unhealthful occupations.* Decisions to this 
effect are plainly sound in view of the manifest necessity of protecting 
the health of such classes of workers from the peculiar risks to which 
they are subjected. On the other hand, the validity of minimum wage 
statutes had not been determined until the Supreme Court of Oregon 
recently held constitutional a statute which authorizes a commission 
to fix under criminal penalties a legal minimum wage for women and 
children employed in any industry. Stettler v. O’Hara, 139 Pac. 743.4 


control secured”; but the opinion taken as a whole isolates this single clause and 
— regarding the case as an authority for the fg anon that it is not power 
ut the abuse of it which constitutes a violation of the Sherman Act. 


1 Harlan, J., in Patterson v. Kentucky, 97 U. S. 504; and see article by Francis 
J. Swayze in 26 Harv. L. Rev. 1. For an example of the broad application of the 
police power in another connection, see this issue of the REVIEW, p. 84. 

2 State v. Buchanan, 29 Wash. 602, 70 Pac. 52; Muller v. Oregon, 208 U. S. 412; 
Wenham ». State, 65 Neb. 394, 91 N. W. 421; Commonwealth ». Hamilton Co., 120 
Mass. 383; Ritchie Co. ». Wayman, 244 Ill. 509; People v. Elderding, 254 tl. 5793 
Commonwealth »v. Riley, 210 Mass. 387; State v. Somerville, 67 Wash. 638, 122 Pac. 
' 324. Ritchie »v. People, 155 Ill. 98, contra, has been distinguished by the later Illinois 


cases. 

’ Holden v. Hardy, 169 U.S. 366; Ex parte Boyce, 27 Nev. 299, 75 Pac. 1. Re Mor- 
gan, 26 Colo. 415, 58 Pac. 1071, contra. In the following case the nature of the employ- 
ment was held not to justify the regulation: Lochner v. New York, 198 U.S. 45; and 
see Ex parte Westerfield, 55 Cal. 550. Without resorting to the exercise of the police 
power, the state may as a condition of letting its contracts enforce more stringent 
regulations as to hours of labor upon work done for itself or its municipalities. Atkin 
v. Kansas, 191 U. S. 207; Byars 2. State, 2 Okla. Cr. 481. People v. Coler, 166 N. Y. 1, 
contra. On the same ground a minimum wage may be enforced in public employment. 
5 4 v. Spokane, 137 Pac. 496 (Ore.). But see Street v. Varney Co., 160 Ind. 338, 

895. 
4 A statement of the facts of this case appears in RECENT CASES, p. 105. 
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Statutes regulating wages seem to differ somewhat radically from 
those which limit the hours of labor. The latter may constitutionally 
restrict the bargaining of employer and employee only to an extent de- 
termined by the harmful effects of the occupation upon the class of _ 
workers in question; whereas the minimum wage acts fix the pay a 
worker must receive by the sum needed to meet adequately the local 
cost of living, a sum which may vary in different localities.5 Regula- 
tion of the hours of labor may be considered as preventing the employer 
from using his superior economic position to injure the health of his 
employees. Fixing the minimum wage seems rather like compelling 
him affirmatively to assist them in order to correct social evils which, 
in a sense, he has not caused. The employer may compare himself to 
the keeper of.a restaurant, whom the state may legitimately prohibit 
from selling harmful food, but who cannot be ordered to lower his prices 
in order to solve the social problem of under-feeding. 

Such arguments, it is submitted, exaggerate the difference between 
the two methods of regulation by minimizing the claim which the workers 
have upon the industry that employs them. The manufacturer who 
underpays is in fact affirmatively injuring his employees by utilizing 
the economic pressure for employment as a club. The wages paid an 
employee are as much the effect of the industry upon him as the hours 
he is made to work, and settle in large measure his whole condition in 
life. Moreover, if the state is to reduce the amount of labor the worker 
may daily offer for sale, it must for his protection prevent the employer 
from reducing correspondingly the price paid for it.? It would seem 
therefore that the police power must extend so far. That it does is in- 
dicated by the analogous case of the usury laws.* Fixing the return a 
lender may exact for the use of his money seems not essentially different 
from fixing the return an employer must give for the labor he receives. 

The minimum wage, then, seems fundamentally similar in principle 
to other accepted applications of the police power. To be constitutional, 
it must also appear reasonably adapted to improve the welfare of the 


5 For this reason it would appear that if the minimum wage is constitutional in 
any case for men workers, there could be no ground for limiting it to dangerous 
occupations. 

6 Cf. Cootey, Const. Lim., 7 ed., p. 870; TIEDEMAN, LIMITATIONS OF THE POLICE 
Power, § 178; Freunp, Potice Power, § 318; see also a pamphlet by Rome G. 
Brown entitled “THe Wace.” 

7 Although this argument applies only to a minimum wage for such workers as 
are now subject to legal regulation of the hours of labor, — namely, those employed 
in hazardous occupations and women and children, — it is serviceable in the Oregon 
case, since there is an Oregon hours-of-labor statute applying to the same classes of 
employees as the act here in question. 

8 See an article by Learned Hand in 21 Harv. L. REV. 495, 505, n. 2. As is there 
pointed out, the usury statutes, with a continuous history since the days of Tudor 
paternalistic legislation, are one of the few forms of governmental regulation of busi- 
ness which came unscathed through the period of the Jaissez faire economic doctrine. 
Although anomalous in this respect, they are none the less legitimate instances of the 
sort of thing that represented ‘“‘due process of law” at an early period. See in this 
connection articles by E. S. Corbin in 24 Harv. L. REv. 366, 460,and Prof. Roscoe 
Pound in 18 YALE L. J. 454. Wages were also regulated by statute as long ago as 
5 Eliz., but such laws had me a dead letter before the adoption of our Constitu- 
tion. The recent statutes are probably the first attempt to fix wages by law since 
colonial days. 
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workers in question.? The imposing array of evidence adduced by so- 
ciologists seems clearly to indicate the need of a remedy for the star- 
vation wages paid the workers in many of the sweated industries.” 
The health of the employees is enfeebled by the conditions under which 
they must live, their value as citizens is lessened, and the women are 


to a considerable extent unfitted for motherhood and driven into im- 


morality. Whether the state control of wages is calculated to improve 
these conditions is for the courts to say." The question is obviously 
one of fact. The court, however, should not be controlled by the 
economic theories of the judges who compose it, but should accept any 
reasonable attempt of the legislature to solve the industrial problems 
which confront modern lawgivers, so long, at least, as it does not “in- 
fringe fundamental principles as they have been understood by the 
traditions of our people and our law.” 


PARENTAL LIABILITY FOR A SON’s USE OF THE FAMILY AUTOMOBILE. 
— Generally the father is better able than the son to pay for harm caused 
by the latter. It is, however, well settled that at common law the 
parent is not liable for the torts of even his minor child. But the in- 
jured party may benefit by discovering a master and servant relation- 
ship between the two.? Even this relationship avails nothing if the serv- 
ant is acting for his own purposes “on a frolic of his own.”* Thus 
when a hired chauffeur goes for a “joy-ride” in his employer’s car, the 
employer is not liable for any damage the chauffeur may cause.‘ This 
is so when he takes the car for his own delectation with or without per- 
mission.’ Moreover, when a son takes his father’s horse for his own 
affairs no liability attaches to the father.6 Between a hired chauffeur 
and a pampered son there is a considerable difference in fact. The 
difference is still more’ marked between an automobile and a horse. 
Does the law make a distinction? 


9 See Mugler v. Kansas, 123 U. S. 623, 661; Minnesota v. Barber, 136 U. S. 313, 
320; Lawton ». Steele, 152 U. S. 133, 137. 

10 See literature referred to in the principal case; also, ANNALS Am. Acap. Pot. 
AND SocrAL ScIENCE, July, 1913; Brown, UNDERLYING PRINCIPLES OF MODERN 
LEGISLATION, p. 316. 

1 In this connection the rapid spread of the legislative minimum wage in this coun- 
try is significant. The following states have adopted it in some form: California, 
STATUTES 1913, cap. 324; Colorado, LAws 1913, cap. 110; Massachusetts, Acts 1912, 
cap. 706, ACTS 1913, caps. 330, 673; Minnesota, Laws 1913, cap. 547; Nebraska, Laws 
1913, cap. 211; Ohio, Constitutional Amendment, 1913; Oregon, Acts 1913, cap. 62; 
Utah, Laws 1913, cap. 63; Washington, Laws 1913, cap. 174; Wisconsin, STATUTES 
1729, Laws 1913, cap. 712. 

Holmes, J., dis., in Lochner v. New York, supra, at p. 76. 


, 1 Chastain v. Johns, 120 Ga. 977, 48 S. E. 343; Moon v. Towers, 8 C. B. (N. S.)} 
II. 
2 Lashbrook »v. Patten, 1 Duv. (Ky.) 316; Smith v. Jordan, 211 Mass. 269, 97 
N. E. 761. 

3 Parke, B., in Joel v. Morison, 6 C. & P. sor. 

4 Lotz v. Hanlon, 217 Pa. 339, 66 Atl. 525; Jones v. Hoge, 47 Wash. 663, 92 Pac. 
4335, Gryzmish, 105 N. E. 988 Mass.). But see Whimster v. Holmes, 164 

236 (Mo 


5 Davies v. Anglo-American Auto. Tire Co., 145 N. Y. Supp. 341; Cunningham ». 
Castle, 127 N. Y. App. Div. 580. 
® Maddox ». Brown, 71 Me. 432. 
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That the law does see a difference in the case of the son and the motor 
car combined, appears in a recent South Carolina case, where the son 
habitually drove the family machine with his father’s consent. The 
father was held, although at the time of the accident the son was using 
the car for his own pleasure. Davis v. Littlefield, 81 S. E. 487.7. The 
court argued that in giving himself health and pleasure the son was 
acting as his father’s servant in the scope of his employment.* A few 
other cases have taken this view.° Where the son takes the family out, 
he might very properly be considered the servant of his father.!° But 
when he frolics off with the automobile on a party of his own, this agency 
relationship is more difficult to conceive. Suppose, however, a frail son, 
or one injuring his health by too zealous an application to work. His 
affectionate, though wealthy, father is much concerned. He buys a 
machine, and tells his son to use it in the pursuit of health and pleasure. 
While thus pursuing, the son pursues and runs down the plaintiff in- 
stead. If these facts could be proved, a not unwilling jury might find 
that the son’s frolic was not “a frolic of his own,” but really of his 
father’s. The question is whether any father does this. It is submitted 
that most of them do not. Such an idea of vicarious enjoyment is far 
too fanciful — as much so in the case of an automobile as it would be, 
for instance, if the father bought a pair of roller skates for the son, or 
told him to use the family roller skates. The argument might as well 
be extended to a chauffeur who is occasionally allowed the use of the 
car so that he will be more satisfied with his work. 

Another line of reasoning has been applied recently in a Missouri 
case, where the father was held because an automobile is a dangerous 
instrumentality. Hays v. Hogan, 165 S. W. 1125." The difficulty with 
this is that it is rather well settled that an automobile is not a dangerous 
instrumentality?? As to boys the courts are silent."* An automobile 
is dangerous to third persons only when operated by a dangerous driver. 


7 The son was a minor, but this had no effect on the decision. For a statement of 
this case, and the two other recent cases cited in this note, see this issue of the REVIEw 
at page 100. 

8 The father had testified that he bought the machine for the “health and pleas- 
ure” of his family. Therefore, the court said, he made the health and pleasure of the 
family his business, and the son in enjoying himself was performing this business. 

® See Daily v. Maxwell, 152 Mo. App. 415, 133 S. W. 351; Birch v. Abercrombie, 
74 Wash. 486, 133 Pac. 1020. In Kayser v. Van Nest, 146 N. W. tog (Minn.) two 
sisters were out driving with friends. From the language of the court, the decision 
would have been the same had only one been present. 

10 Smith v. Jordan, supra; McNeal v. McKain, 33 Okl. 449, 126 Pac. 742; Missell 2. 
Haynes, 91 Atl. 322 (N. J.); Ploetz v. Holt, 144 N.W. 745 (Minn 

1 The Springfield Court ‘of Appeals on an appeal from a motion granting the de- 
fendant a new trial gave judgment for the plaintiff. A motion for rehearing was over- 
ruled, but a motion to transfer to the Supreme Court was sustained on the ground 
that the case conflicted with previous decisions. 

2 Daily v. Maxwell, supra; Cunningham ». Castle, supra; McNeal v. McKain, 
supra; Jones v. Hoge, supra; Parker v. Wilson, 60 So. 150 (Ala.); Danforth v. Fisher, 
75 N. H. 111; Hartley v. Miller, 165 Mich. 115, 130 N. W. 336; Fielder v. Davison, 
139 Ga. 509, 77 S. E. 618. But see aon v. Stockamore, 63 N. Y. Misc. 114; and 
dicta in Doran v. Thomsen, 76 N. J. L. 7 

% Tn Allen v. Bland, 168 S.W. 35 (Tenas) the son, age eleven, owned the car. There 
was evidence to show that his head barely came above the steering wheel. The court 
said the automobile was not a dangerous agency. One might draw his own conclu- 
sions as to the boy. 
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So if the father entrusted the car to a very young or incompetent son, 
he might well be held on account of his own negligence — much as if 
he had given such a youth a gun.“ But on the assumption that the son 
was compos mentis (except as afterwards shown by the “joy-ride”’) the 
father should not be liable. A recent New York case has so held, fol- 
lowing previous authority in that state.™ Heissenbuttel v. Meagher, 162 
N. Y. App. Div. 752. This is in accord with the majority of the de- 
cided cases.'® 
But it may be urged, on the other hand, that, as automobiles have 
latent possibilities of causing great damage, and yet are treated almost 
disrespectfully by the youngest children, as a matter of justice the owner 
should be absolutely liable for injuries inflicted. Such a rule might have 
a salutary effect, but its creation is within the province of the legisla- 
tures, not of the courts, and should not be arrived at by distorting the 
principles of agency and torts to fit the case.!” Let not the ancient 
maxim be transformed to read, Qui facit per auto facit per se.'® 


STATE POWER TO TAX THE PROCEEDS OF INTERSTATE COMMERCE. — 
By what method and to what extent a state may tax the receipts from 
interstate commerce without its constituting an interference with 
federal regulation is a question which has been frequently presented to 
the United States Supreme Court. This judicial consideration, how- 
ever, has formerly served to obscure rather than to facilitate the solu- 
tion of the problem, as upon several occasions the court has altered its 
position, not infrequently with its members nearly evenly divided; 
while each of its views, for a time at least, has found followers. At first 
a tax was permitted “upon the gross receipts” of transportation com- 
panies even in addition to other property assessments.! But the court 
refused to follow this case,’ and its result was soon repudiated.* A levy 


4 Meers v. McDowell, 110 Ky. 926, 62 S. W. 1013; Johnson v. Glidden, 11 S. D. 
237, 76 N. W. 933. 

% Maher v. Benedict, 123 N. Y. App. Div. 579. See also Roberts ». Schanz, 144 
N. Y. Supp. 824. : 

16 Maher »v. Benedict, supra; Parker v. Wilson, supra; Reynolds v. Buck, 127 Ia. 
601, 103 N. W. 946; Doran v. Thomsen, supra; Linville v. Nissen, 77 S. E. 1096 (N.C.); 
25 Harv. L. REv. 734. Tanzer v. Read, 160 N. Y. App. Div. 584, was a case where 
the wife of the owner was driving. The court said she was in no sense acting as an 
agent. 

17 See remarks of Clarke, J., in Cunningham ». Castle, supra. 

18 Although to a Greek scholar such a maxim may appear sound, it is philologically 
incorrect, and should not be translated into English. 


1 State Tax on Railway Gross Receipts, 15 Wall. (U. S.) 284, Justices Miller, Field, 
and Hunt dissenting. The court, reasoning on the analogy of Brown ». Maryland, 12 
Wheat. (U. S.) 419, declared this to be no less valid than a tax on goods imported into 
the state and mingled with the general mass of property. The case was followed in 
Western Union Telegraph Co. ». Mayer, 28 Oh. St. 521, and Western Union Tele- 
graph Co. ». Commonwealth, rro Pa. 405, 20 Atl. 720. 

2 Fargo v. Michigan, 121 U. S. 230. 

3 Philadelphia and Southern Steamship Co. v. Pennsylvania, 122 U. S. 326. The 
answer to the suggested analogy of Brown v. Maryland, supra, is pointed out by 
Bradley, J., 122 U. S. 326, 341: imported goods “are not followed and singled out for 
taxation as imported goods, and by reason of their being imported.” The same prin- 
ciple is to be found in Ratterman v. Western Union Telegraph Co., 127 U.S. 411. 
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upon the actual receipts themselves was classified the same as any direct — 
regulation of interstate transportation.‘ This apparently settled the 
question, but later a statute was sustained which imposed upon rail- 
roads companies in lieu of other property taxes, except local assessments 
on land and fixtures, “an annual franchise tax” based on gross receipts 
and the ratio which the amount of mileage within the state bore to the 
road’s total mileage. This decision has been subjected to much ad- 
verse criticism,® and cannot be sustained on the ground upon which it 
was put: as a grant of a license to do business; for a state cannot charge 
for the privilege of engaging in interstate commerce.’ It was saved by 
a later case, however, as being merely a device for ascertaining the 
actual value of railroad property within the state.* Thus the prevail- 
ing view is that a tax on the receipts gué receipts is unconstitutional,® 
but a tax on the intrastate property calculated by reference to the re- 
ceipts is valid. Albeit the distinction is somewhat narrow, the tempta- 
tion to interfere with interstate commerce is not present in the same 
degree as it would be if direct assessments upon gross receipts were 
permitted.’ 

But if a tax is to be upheld as a property tax, it is not legislative 
designation which makes it so. Its name is only ofi consequence as 
being a clue to legislative intent. By taking other facts into considera- 
tion the court must find that it actually is a tax upon property." Thus, 
for example, if the tax levied be unduly great with reference to the real 
value of the company’s property within the state, it cannot be sus- 
tained.” It is likewise important to observe what other taxes are im- 
posed. If the assessment on gross receipts be in lieu of direct taxes on 
property, that fact is almost decisive in favor of its constitutionality." 


* Case of State Freight Tax, 15 Wall. (U. S.) 232. In Philadelphia and Southern 
Steamship Co. v. Pennsylvania, supra, 122 U. S. 326, 340, Bradley, J., says, “A tax 
upon fares and freights received for transportation is virtually a tax upon the trans- 
portation itself.” 

5 Maine v. Grand Trunk Ry. Co., 142 U.S. 217. Justices Bradley, Harlan, Lamar 
and Brown dissenting. 

6 See Cooke, THE CoMMERCE CLAUSE OF THE FEDERAL CONSTITUTION, § 73 a; 
WitLoucHBy, THe ConstTITUTIONAL LAw OF THE UNITED STaTEs, § 338; article by 
Professor Beale, 17 Harv. L. REV. 248, 262. 

7 Pickard v. Pullman Southern Car Co., 117 U. S. 34; Leloup v. Mobile, 127 U.S. 
640; McCall v. California, 136 U. S. 104; Crutcher v. Kentucky, 141 U. S. 47; BEALE, 
FoREIGN CORPORATIONS, § 751. 

8 Galveston, H. & S. Ry. Co. v. Texas, 210 U. S. 217, Justices Harlan, Fuller, 
White, and McKenna dissenting. This case has been followed by Oklahoma v. Wells, 
Fargo & Co., 223 U. S. 298; United States Express Co. v. Minnesota, 223 U. S. 335. 

® It should be observed that nothing turns on phraseology in this connection. In 
Galveston, H. & S. Ry. Co. v. Texas, supra, 210 U. S. 217, 227, Holmes, J., says, 
“The distinction between a tax ‘equal to’ one per cent of gross receipts and a tax 
of one per cent of the same, seems to us nothing, except where the former phrase is 
the index of an actual attempt to reach the property and to let interstate traffic and 
the receipts from it alone.” 

10 In Galveston, H. & S. Ry. Co. v. Texas, supra, 210 U. S. 217, 227, Holmes, J., 
says, “When a legislature is trying simply to value property, it is less likely to attempt 
or effect injurious regulation than when it is aiming directly at the receipts from in- 
terstate commerce.” 

11 See Holmes, J., in Galveston, H. & S. Ry. Co. v. Texas, supra, 210 U. S. 217, 
227. 

# Fargo ». Hart, 193 U. S. 490. 

18 See United States Express Co. ». Minnesota, supra. 
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But if, on the other hand, there be a gross revenue tax which is to be 
in addition to taxes levied and collected upon an ad valorem basis upon 
property and assets, this would seem an almost conclusive factor the 
other way." 

The true distinctions in the matter appear to have been overlooked 
by a holding not long ago in a lower Texas court in favor of the validity 
of a statute imposing upon terminal companies an “occupation tax” 
equal to one per cent of their gross receipts. State v. Houston Belt & 
Terminal Ry. Co., 166 S. W. 83 (Tex. Civ. App.). The court, quoting 
from the repudiated reasoning of one of the earlier United States Su- 
preme Court cases,’ relies chiefly upon the word “occupation” to make 
the enactment constitutional. But. this would seem to lead to the op- 
posite conclusion; for if the statute really provides for what it declares 
it does, namely, an assessment upon the privilege of conducting the oc- 
cupation of a terminal company, it would be clearly invalid.’ Never- 
theless, if in spite of its name the statute provides for what is in reality 
a property tax, the statutory title may be disregarded and the substance 
of the statute investigated.!” By its terms nearly all the old taxes are 
to continue, except one upon intangible '* assets.!® It does not appear 
what the intangible assets of the contesting terminal company are 
worth; but if the amount of the tax when compared with the value of 
those assets is not excessive,” then the assessment here may constitu- 
tionally be defended as a property tax.” Nor can there be any question 
as to apportionment of the valuation of the intangible assets according 
to the Texas mileage,” as the mileage of this terminal company is all 
within the state. 

Accordingly, should the occasion arise to review this decision, the 
United States Supreme Court, although it conceivably might uphold 
the tax, would seemingly have difficulty in reconciling the reasoning of 
the court with the prevailing principles governing the utilization of the 
proceeds of interstate commerce as a basis for taxation. 


DELEGATION OF LEGISLATIVE PoWER TO ADMINISTRATIVE OFFI- 
CIALS. — Recent decisions afford frequent illustration of changes in 
the law to meet altered social, economic, and political conditions. The 
United States Supreme Court has lately held that a married woman 
may acquire a domicile apart from her husband for the purpose of 


™ See Oklahoma v. Wells, Fargo & Co., sups 

8 This case is more completely stated in sinew of the REVIEW, p. 115. 

16 Maine v. Grand Trunk Ry. Co., supra. 

17 Postal Telegraph Co. ». Adams, 155 U.S. 688. 

18 Intangible assets ee y roperty value of the franchise, commercial secu- 
rities, choses in action, good e value of the business as a going concern, etc. 
See article by Professor SS; a Harv. L. Rev. 248. 

19 The tax upon intangible assets was imposed by Act 29TH LEG., c. 146. A former 
“occupation” tax, imposed by Act 29TH LEG., c. 148, was was repealed by the statutory 
enactment in question. 

20 In Maine v. Grand Trunk Ry. Co. 
left untaxed, and yet the statute was upheld 

21 This was the method employed in Western Union Telegraph Co. v. Massachu- 
setts, 125 U. S. 530, and in Maine v. Grand Trunk Ry. Co., supra. 
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bringing suit other than for divorce.! Decisions upholding the consti- 
tutionality of statutes limiting the hours of labor of men ? and women * 
are now numerous; even a minimum wage law has been sustained.‘ 
The necessities of modern government require the application of tech- 
nical knowledge to complex situations. Herein is the explanation 
of the tendency toward government by commission. Thus, also, 
statutes which would have been condemned a generation ago as un- 
lawfully delegating legislative power to administrative officials are now 
sustained. A case strikingly illustrative was recently determined in 
Porto Rico. People of Porto Rico v. Neagle, Sup. Ct. P. R., Aug. 1, 
1914 ° (not yet reported). A statute levying a license tax on the doing 
of certain businesses provided that the Insular Treasurer should classify 
each taxable business into one of five classes according to the import- 
ance of the business, as measured by the volume of business done 
and in comparison with other similar businesses. The amount of 
tax for each class was specified. The statute was upheld against 
an attack that no standard of classification was defined and therefore 
that legislative power was granted to the Treasurer to fix the rate of 
taxation.’ 

To the principle that legislative power cannot be delegated, one ex- 
ception has always been admitted, that power over local affairs may be 
delegated to municipalities.* Another exception is that the enforce- 
ment of legislative enactments may be made contingent.? Application 
of the latter principle in Field v. Clark, where the occurrence of the 
contingency was within the discretion of the executive, was the begin- 
ning of a line of cases which have gone much further, and evolved the 
rule that the legislative enactment is valid if it lays down a general 
rule or fixes a “primary standard” for the guidance of administrative 
officers, though delegating power to administrative officers to exercise dis- 
cretion ‘‘to fill in the details.” These cases have upheld statutes which 
have authorized executive officials to fix the standard of inferiority of 
tea, where the importation of inferior tea was prohibited; to remove 

1 Williamson v. Osenton, 232 U. S. 619. 

2 Missouri K. & T. Ry. Co. ». United States, 231 U. S. 112. 

§ Muller v. Oregon, 208 U. S. 412; Riley v. Mass., 232 U. S. 671. 

* Stettler v. O’Hara, 139 Pac. 743 (Ore.). For a discussion of this case, see this 
issue of the REVIEW, p. 89. 

5 See 25 Harv. L. REV. 704. 

5 A statement of this case appears in RECENT CASES, p. 105. 

7 The Organic Act of Porto Rico, Act of Congress of April 12, 1900 (31 Stat. L. 
77), commonly known as the Foraker Act, delegated legislative power to the Legisla- 
tive Assembly of Porto Rico. To fix the rate of taxation is a legislative function. 
Central R. Co. v. State Board, 49 N. J. L. 1; State v. Mayor, etc. of Des Moines, 
103 Ia. 76,72 N. W. 639; State ». Hudson Co. Com., 37 N. J. L. 12. 

CooLey, Const. Limitations, 6 ed., pp. 137, 248, 724; Ditton, Municrpat Cor- 
PORATIONS, 6 ed., §§ 244, 889, 1383; McQuiLLan, MunicrpaL Corporations, §§ 382, 
384, 386, 728, 998, 2360, 2363. 

* WILLouGHBY, ConsTITUTION, § 775 ef seq. ; 

10 143 U. S.649. In this case the majority of the court upheld the reciprocity act, 
which provided that whenever and so often as the President should deem the tariff of 
a foreign country reciprocally unequal and unreasonable, he should suspend the con- 
gressional act for such time as he should deem just. The dissenting opinion of Justices 


Lamar and Fuller is a strong presentation of the orthodox rule against delegating legis- 
lative power. 


1 Buttfield v. Stranahan, 192 U. S. 470. 
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obstructions to navigation deemed unreasonable; ” to fix the standard 
height of drawbars; * to establish rules necessary for the preservation of 

forests; “ and to establish a uniform system of railroad accounts.™ The 

old rule requiring the legislature to make the law confined the lawful ex- 

ercise of discretion by administrative officials within narrow bounds.” 

Thus has come a distinct departure, and wide discretion is now permitted 

to executives, even to tell what the lawis. Although in the Supreme Court 

cases it was demonstrated that the statute had provided some “ primary- 
standard” or “general rule,” often it was only that of reasonableness; 

the significant reasoning appeared in the statement, that to deny the 

validity of such statutes ‘‘ would stop the wheels of government.” ” 

The Porto Rican case is plainly right in following the controlling au- 
thorities,!* likewise in denominating the Treasurer’s duties adminis- 
trative. But it is to be noted that the conception of what constitutes 
legislative powers so that their delegation is unconstitutional has 
changed, and that the exercise of certain discretionary power by ad- 
ministrative officers formerly considered legislative is now held un- 
objectionable. 


THe Five Per Cent Rate CaseE.'— The decision rendered this 
summer by the Interstate Commerce Commission in the so-called Five 
Per Cent Case is illustrative of the difficulties involved in regulating 
interstate commerce rates. The Five Per Cent Case, 31 I. C. C. 551.? 
The railroads serving official classification territory, which includes all 
that part of the United States from the Atlantic seaboard to the Missis- 
sippi River north of the Ohio River, joined in this proceeding to secure 
the Commission’s approval of a so-called five per cent increase in. their 
freight rates. The increases proposed ranged from five per cent to as 
high as fifty per cent on certain short-haul traffic, with a provision for 
a minimum increase of five cents per ton in all rates named in cents per 
ton when less than $1.00. 

The Commission was unanimous in its decision, “that the net operat- 


12 Union Bridge Co. v. United States, 204 U. S. 364. 

8 St. Louis Ry. Co. v. Taylor, 210 U. S. 281. 

4 United States ». Grimaud, 220 U. S. 506. 

% TI. C.C.v. Goodrich Transit Co., 224 U.S. 194; Kans. City So. Ry. Co. ». United 
States, 231 U. S. 423. 

16 See cases supra, footnotes 7 and 8. 

17 Field v. Clark, 143 U.S. 649, 694; Buttfield v. Stranahan, 192 U. S. 470, 406; 
Union Bridge Co. v. United States, 204 U. S. 364, 385, 386, 387. 

18 The cases upholding the power of commissions to regulate rates, where the stand- 
ard is that of reasonableness, furnish strong analogies. Chicago & N.W. Ry. Co. ». 
Dey, 35 Fed. 866 (1888); People v. Willcox, 194 N. Y. 383, 87 N. E. 517; Oregon R. 
& N. Co. v. Campbell, 173 Fed. 957; State v. R. Com., 52 Wash. 33, 100 Pac. 184; 
So. I. Ry. Co. v. R. Com., 87 N. E. 966 (Ind.); Louisville & N. R. Co. ». I. C. C., 
184 Fed. 118. For a discussion of the recent Intermountain Rate Casés, where the 
Supreme Court did not object to a considerable delegation of such power, see RECENT 
CASES, p. 


. 1 The facts involved in this important decision are so voluminous and complicated 
that an extended discussion of the principles involved cannot be attempted within the 
confines of this note, but it is thought that a brief résumé of the decision itself may 
be of interest to the profession. ice 

2 A rehearing of this case has already been ordered by the Commission on a 
petition by the railroads. 
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ing income of the railroads in official classification territory, taken as a 

whole, is smaller than is demanded in the interest both of the general 

public and the railroads.” This general conclusion was based upon an 

examination of the results of railroad operation in this territory during 

the fourteen years from 1900 to 1913 inclusive. During this period the 

operating expenses of these roads increased 133 per cent, while gross 
operating revenues increased only 110 per cent. Moreover, the ratio 
of gross operating revenue to property investment has remained practi- 
' cally stationary since 1907, in spite of a constant increase in the volume 
of traffic. The ratio of net operating income to property investment 
was only 5.36 per cent in 1913, and gave every evidence of going as low 
as 4.35 per cent in 1914. 

In view of this showing the Commission were agreed that the rail- 
roads were entitled to some increase in their revenues. The only ques- 
tions were, whether the means proposed for affording this increase were 
reasonable, and whether the relief should be extended equally to all 
the roads in official classification territory. Upon these points the 
burden of proof was upon the carriers.’ 

Upon certain classes of heavy freight, namely, brick, tile, clay, coal, 

coke, starch, cement, iron ore, and plaster, in the transportation of 
which the use of larger cars has reduced operating costs, the proposed 
ik increases were refused as unreasonable. All increases in excess of five 
per cent, including the proposed minimum increase of five cents per 
ton in all rates stated in cents per ton not exceeding $1.00, were also 
refused. With these exceptions, however, it was agreed that the pro- 
posed five per cent increase in rates was a reasonable means of securing 
the necessary additional revenue. 

The Commission were divided, however, upon the question whether 
the relief granted should extend equally to all railroads in official classi- 
fication territory. This territory is divided into three subdivisions for 
rate purposes. The first includes the New England states. The second, 
| known as trunk line territory, includes the country west of New England 
to Buffalo and Pittsburg. The third extends from Buffalo and Pittsburg 

| 


to the Mississippi River, and is known as central freight association 
territory. The majority of the Commission ruled that the proposed 
five per cent increase should be allowed only as to intraterritorial rates 
within central freight association territory. 

The majority reached the conclusion that the lines in central freight 
association territory were operating at a disadvantage as to rates from a 
consideration of the relative financial strength of these roads as compared 
with trunk line systems, and from a comparison of the average ton-mile 
returns in the two sections. Thus, of the seventeen weakest systems 
with an average net income of only 2.15 per cent in 1913, and an 
average net corporate income, after deducting all fixed charges, equal 
to 0.12 per cent, fourteen were found in central freight association 
territory. While of the ten most prosperous roads in official classifica- 
tion territory the majority were trunk line roads. The average gross 
revenue per mile of line operated was found to be considerably lower on 
central freight association lines, while the average rate of return per ton- 


3 U. S. Comprtep STaTuTEs, SuppL. 1911, Tit. 56a, Ch. 1, Sec. 15. 
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mile on traffic moving over these roads in 1913 was 5.63 mills, as com- 
pared with 6.46 mills in trunk line territory. The majority also produced 
figures to show that the class rates prevailing in central freight associa- 
tion territory were, in general, much lower than comparable rates in 
other parts of the country. 

Commissionets McChord and Daniels, in dissenting opinions, while 
conceding that the roads in central freight association territory might 
be at some disadvantage, contended that this difference was equally 
explainable on other grounds than a difference in rates, and that it was 
not so great as to justify any discrimination against the trunk line 
systems. Moreover, it was strongly urged that for transportation pur- 
poses the country from the Atlantic seaboard to the Mississippi River 
must be treated as an industrial unit. Thus, it was pointed out that 
most of the rates in central freight association territory are based on the 
rate from Pittsburg to Chicago, which is, in turn, 60 per cent of the rate 
from New York to Chicago. To permit a general increase in one part 
of this district and refuse it in another meant the disruption of all these 
differentials to the disadvantage of many shippers. It was also urged 
that local traffic should not be compelled to bear the entire burden of 
furnishing additional revenue to the central freight association roads, 
while the rates on through traffic remained unchanged. 

The general conclusion to be drawn from a sonhianiaia of this decision 
is, that the railroads have mistaken their remedy. What is needed, it 
seems, is not so much a “blanket” increase in rates, as a general readjust- 
ment of rates, with a view to eliminating many inconsistencies and un- 
remunerative charges. Thus, it was pointed out by the majority that 
the railroads now perform many incidental services for shipper and 
passenger for which no additional charge, or an unremunerative charge, 
is made. A readjustment of rates would enable the railroads to increase 
their revenue and at the same time distribute the burden more nearly 
according to the benefit.‘ 

Apropos of these suggestions it was pointed out that there is still con- 
siderable room for increased economy of operation. The Commission 
especially emphasized the possibilities of greater freight-car efficiency, 
economies in fuel consumption, stricter regulation of the practice of 
granting free transportation to employees and their families, and a closer 
scrutiny of contracts with supply and subsidiary companies in which 
railroad officials are interested. 

The majority also laid considerable stress on the fact that the rail- 
roads made no request for an increase in passenger fares, although the 
passenger service contributes nearly one-fourth of their operating revenue, 
and although investigation by the Commission disclosed that this service 
was being conducted at a very low rate of return, and in some cases even 
at a loss. Until recently, however, it has been thought that the numer- 
ous state statutes fixing maximum rates for intrastate rates made it im- 
possible for the railroads to increase their interstate fares. But the 
decision of the United States Supreme Court in the Shreveport Rate Case,® 


4 For a more extended discussion of this phase of the rate problem see the Indus- 
trial Railways Case, 29 I. C. C. 212. 

5 234 U.S. 342. For a discussion of this case see article by Wm. C. Coleman in 
this issue, p. 34. 
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holding that intrastate freight rates imposed by a state railroad com- 
mission may be changed by the Interstate Commerce Commission when 
they interfere with the proper regulation of interstate commerce, indi- 
cates a possible solution of this difficulty® 


RECENT CASES 


AGENCY — NATURE AND INCIDENTS OF RELATION — FATHER’S LIABILITY 
FoR Torts oF Son. — The plaintiff was injured by the negligent running of 
the defendant’s automobile by the defendant’s son. The son habitually drove 
the car with his father’s consent, and at the time of the accident was using it 
entirely for his own pleasure. 

Held, that the defendant is liable on the principles of agency. Davis v. 
Littlefield, 81 S. E. 487 (S. C.). 

Held, that the defendant is liable because an automobile is a dangerous in- 
strumentality. Hays v. Hogan, 165 S. W. 1125 (Mo.). 

Held, that the defendant is not liable. Heissenbuitel v. Meagher, 162 N. Y. 
App. Div. 752. 

For a discussion of the principles involved, see NOTES, p.g1. See also 2 
Harv. L. REv. 734. 


AGENCY — PRINCcIPAL’s LIABILITY FOR ACTS OF INDEPENDENT CONTRACTOR 
— LIABILITY FOR ExPLosives. — The defendant hired an independent con- 
tractor to load a ship with dynamite. By the negligence of a servant of the 
independent contractor, the dynamite exploded, and the plaintiff was injured. 
Held, that the defendant is not liable. State of Maryland v. General Stevedor- 
ing Co., 213 Fed. 51 (Dist. Ct., Md.). 

The general rule that the employer is not liable for the negligence of an in- 
dependent contractor is not applicable where the work, if done in the ordinary 
method, would be a nuisance. Woodman v. Metropolitan R. Co., 149 Mass. 
335, 21 N. E. 482. But the modern necessity for the manufacture and trans- 
portation of explosives has led the courts to refuse to impose absolute liability 
of this sort on the handlers of explosives. The Ingrid, 195 Fed. 596. The em- 
ployer may also be held when the work undertaken by the independent con- 
tractor is inherently or intrinsically dangerous. Doll v. Ribetti, 203 Fed. 593; 
Bower v. Peate, L. R. 1 Q. B. D. 321. But the work must be so dangerous that 
injury probably will, and not merely may, result to third persons unless pre- 


_ cautions are taken. Davis v. Whiting & Son Co., 201 Mass. 91, 87 N. E. 199; 


Bibb’s Adm’r v. Norfolk & Western R. Co., 87 Va. 711, 725, 14 S. E. 163, 168. 
So if the danger lies solely in the possibility of some one doing an indefinite 
number of careless acts, the work will not be deemed intrinsically perilous. 
Davis v. Whiting & Son Co., supra; Engel v. Eureka Club, 137 N. Y. 100, 32 
N. E. 1052. Whether the transportation of dynamite is inherently dangerous 
is a question of some nicety, and the court was doubtless guided by a con- 
ese of modern expediency, as well as by scientific facts, in concluding 
that it 1s not. 


ASSAULT AND Battery —Crvit — DEFENSES: CONSENT OF 
Victm oF StatuToRY Rape. — To have carnal knowledge of a female less 
than sixteen years of age, not the wife of the perpetrator, was made rape by 
statute. Comp. Laws, OKLA. (1909), § 2414; Lorp’s OREGON Laws, § 1912. 


6 The railroads in official classification territory have already filed with the Com- 
mission new tariffs increasing interstate passenger fares. 
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The plaintiff, a consenting victim of such a crime, sues the perpetrator. Held, 
that the plaintiff may recover. Priboth v. Haveron, 139 Pac. 973 (Okla.); 
Hough v. Iderhoff, 139 Pac. 931 (Ore.). 

Both courts argue that consent is rendered legally impossible. This seems 
questionable. Although common law rape involves non-consent, it does not 
follow that in a statutory crime of the same name consent is legally non- 
existent while present in fact. See Hardin v. Siate, 39 Tex. Cr. R. 426, 431, 
46 S. W. 803, 806. It is less fictitious and equally in harmony with the word- 
ing of the statutes cited to say that consent is made immaterial to criminal 
liability. The more satisfactory basis for the result is the reasoning underly- 
ing the well-established doctrine that the consent of either participant in an 
illegal mutual combat is no defense to an action by the other. Bell v. Hansley, 
3 Jones (N. C.) 131; Barholt v. Wright, 45 Oh. St. 177, 12 N. E. 185. Contra, 
Lykins v. Hamrick, 144 Ky. 80, 137 S. W. 852. This rule appears to rest upon 
considerations of policy which render it supposedly inadvisable that consent 

_to such a breach of the peace should remove all civil liability. Stout v. Wren, 
1 Hawks (N.C.) 420. Such a conception is anomalous in civil law, where con- 
sent is normally a complete defense. But the courts have probably been in- 
fluenced by the criminal-law principle that consent does not excuse an act 
which tends to a breach of the peace, or severe bodily harm, unless it nega- 
tives an essential element of the crime. If the doctrine of these mutual com- 
bat cases be accepted, as it must on authority, it seems a fortiori sound to 
allow an action to the immature victim of such a crime as that in the principal 
cases, where there has been an express legislative declaration of policy. 


ATTORNEYS — RELATION BETWEEN ATTORNEY AND CLIENT — MEASURE OF 
DAMAGES FOR DISCHARGE wiTHOUT CAUSE. — An attorney was employed 
under a written contract to procure certain awards, his fees to be a percentage 
of the recovery. After having made material progress, he was discharged 
without cause. The client employed another lawyer who procured the awards. 
The original attorney now sues on the contract. Held, that he may recover the 
agreed compensation. Martin v. Camp, 161 N. Y. App. Div. 610. 

A client may discharge his attorney at any time without cause. In re Pros- 
pect Ave., 85 Hun 257, 32 N. Y. Supp. 1013. But such action merely dissolves 
the relation, and the client remains liable for the breach of the contract of re- 
tainer. Texas v. White, 10 Wall. (U.S.) 483. Where the fee is a fixed amount, 
or if contingent, has been rendered certain by subsequent events, as in the 
principal case, the attorney may recover the agreed compensation in full. 
Carlisle v. Barnes, 102 N. Y. App. Div. 573, 92 N..Y. Supp. 917; Webb v. 
Trescony, 76 Cal. 621, 18 Pac. 796. This measure of damages involves no de- 
parture from the usual rule of damages for breach of contract of employment, 
for it depends upon the impossibility of calculating the value of the contract 
to the attorney in any other way. Thus where the attorney would have been 
put to certain inevitable expenses in carrying out the rest of the contract, his 
recovery is reduced by that amount. Brodie v. Watkins, 33 Ark. 545. On the 
other hand, if the claim proves worthless after the discharge, an attorney en- 
gaged on a percentage basis is only entitled to nominal damages. Swinnerton v. 
Monterey Co., 76 Cal. 113, 18 Pac. 135. But if the client recovers through the 
new counsel, or compromises the claim, it seems that the original attorney may 
sue at his option for the reasonable value of services rendered, instead of on 
the contract. French v. Cunningham, 149 Ind. 632, 49 N. E. 797. 


BAILMENTS — BaILor AND BAILEE — LIABILITY OF BAILEE FOR ACTS OF 
SERVANT. — In pursuance of its contract to call for the plaintiff’s car and care 
for it in its garage, the defendant company sent an employee for the car. This 
servant took it on a frolic of his own, and while acting outside the scope of his 
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employment negligently damaged the-car in a collision. Held, that the de- 
fendant is liable. Southern Garage Co. v. Brown, 65 So. 400 (Ala.). 

Under a contract of bailment which contains no special provision concern- 
ing the care required of the bailee, it is well settled that he need exercise only 
ordinary care, and if he has exercised such care, he is not liable for injury done 
by a third person. Russell v. Koehler, 66 Ill. 459. Injury done by a servant 
acting outside the scope of his employment would seem to be analogous to 
injury done by a third person. In cases where the act of the employee is 
criminal, such as the embezzlement of a special deposit by the cashier of a 
bank, the law is clear that the bailee is not liable. Foster v. Essex Bank, 17 
Mass. 478. The principal case does not seem properly distinguishable from 
this class of cases and it must be regarded as wrong. It is also opposed to 
authority, as the opposite result has been reached both in this country and in 
England in earlier cases. Evans v. A. L. Dyke Automobile Supply Co., 121 

Mo. App. 266, ror S. W. 1132; Sanderson v. Collins, [1904] 1 K. B. 628. 


Birtts AND Notes — DEFENSES — EXTENSION OF TIME TO PRINCIPAL 
Jornt Maker — NEGOTIABLE INsTRUMENTS Law. — The defendant signed 
a joint note as surety for his co-maker. The payee knew of the suretyship 
relation, but made a binding contract with the principal maker, extending 
the time of payment, without the knowledge of the defendant, and now sues 
re _— that the plaintiff may recover. Cowan v. Ramsey, 140 Pac. sot 

A surety co-maker will be discharged, at common law, by a binding exten- 
sion of time given the principal debtor by a holder with notice of the surety- 
ship relation. Pooley v. Harradine, 7 E. & B. 431; Horne v. Bodwell, 5 Gray 
(Mass.) 457. The principal case decides that the Uniform Negotiable Instru- 
ments Law abrogates this rule and permits recovery against the surety. Sec- 
tion 120 of the act enumerates the different modes of discharging a party 
secondarily liable, including the case of extension of time to the principal 
debtor. But it is obvious that a surety co-maker, being “by the terms of the 
instrument absolutely required to pay the same,” is primarily liable under 
section 192. Section 119 gives five ways of discharging the instrument with- 
out mentioning discharge by extension of time to the principal. It is argued, 
therefore, in the principal case that since the provision as to discharge by ex- 
tension of time is included in the section dealing with the discharge of par- 
ties secondarily liable, and omitted from the section as to the discharge of the 
instrument, and hence parties primarily liable, the legislative intent was not 
to discharge parties primarily liable in this manner. Union Trust Co. v. 
McGinty, 212 Mass. 205, 98 N. E. 679; Cellers v. Meachem, 49 Ore. 186, 89 
Pac. 426. Such an inference would not seem necessary, however, since section 
119 deals not with the discharge of parties to the instrument, but with the dis- 
charge of the instrument itself, and the discharge of the surety co-maker would 
not bea discharge of the instrument. Hence the omission of the provision as to 
extension of time would have no significance. By section 196, cases not pro- 
vided for by the Negotiable Instruments Law are governed by the law mer- 
chant. The ordinary rules of suretyship would, therefore, apply to the prin- 
cipal case and the surety co-maker should be discharged by the extension of 
time. This result seems permissible by a fair construction of the statute, 
and would avoid overthrowing the established law of suretyship. Farmers’ 
Bank of Wickliffe v. Wickliffe, 134 Ky. 627, 121 S. W. 498. See BRANNAN, 
NEGOTIABLE INSTRUMENTS Law, p. 117. 


Brits AND Notes — PAyMENT AND DISCHARGE — PAYMENT BY ANOMA- 
Lous InporsER. — The plaintiff indorsed the defendant’s note for the ac- 
commodation of the payee, in ignorance of an equity in favor of the defendant. 
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At maturity the defendant refused payment, whereupon the plaintiff took up 
the note from a holder in due course, and sued the maker. The Uniform Ne- 
gotiable Instruments Law, section 121, provides that, “where the instrument 
is paid by a party secondarily liable thereon, it is not discharged; but the 
party so paying it is remitted to his former rights as regards all prior parties.” 
Held, that the plaintiff can recover on the note, and that section 121 of the 
Uniform Negotiable Instruments Law does not apply. Lill v. Gleason, 142 
Pac. 287 (Kan.). 

At common law an anomalous indorser who took up an instrument at matur- 
ity acquired all the rights of the party from whom he took. Breckenridge v. 
Lewis, 84 Me. 340, 24 Atl. 864; Moynihan v. M’Keon, 16 N. Y. Misc. 343, 38 
N. Y. Supp. 61; Andrews v. Meadow, 133 Ala. 442, 31 So. 971. Literally, this 
situation now seems to be controlled by section 121 of the Uniform Negotiable 
Instruments Law. If this section is applicable, the anomalous indorser having 
had no rights on the instrument to which he could be remitted, would be un- 
able to recover thereon. Such a result has been reached. Quimby v. Varnum, 
190 Mass. 211, 76 N. E. 671. See Noble v. Beeman, etc. Co., 65 Ore. 93, 107; 
131 Pac. 1006, 1012. In both instances, however, the courts denied that they 
were applying section 121. The first decision, it is submitted, was warped by 
the exceptional Massachusetts doctrine, that an anomalous indorser was to 
be regarded as a co-maker, although this rule had already been abrogated by 
the adoption of the Negotiable Instruments Law. Cf. Pray v. Maine, 7 Cush. 
(Mass.) 253. In the principal case the provision for remitter to former rights 
in section 121 was construed, according to its obvious intention, as applicable 
only when the party secondarily liable had been himself connected with the 
title of the instrument. This interpretation reaches the proper -esult and 
its general adoption would accomplish uniformity without the necessity of 
amendment. 


BILLS AND NOTES — PURCHASERS FOR VALUE WITHOUT NOTICE — PuR- 
CHASER WITH NOTICE FROM INNOCENT PLEDGEE. — The plaintiff purchased 
from an innocent pledgee for value a note given in violation of the Small Loans 
Act. He bought the note for less than its face value and with notice of the 
defense, and now sues the maker on the instrument. Held, that he may re- 
cover the full amount of the note. Burnes v. New Mineral Fertilizer Co., 105 
N. E. 1074 (Mass.). 

It is agreed that at common law, in order to avoid circuity of action, the 
bond fide pledgee of a note to which the maker has a defense can recover only 
the amount of his loan. Stoddard v. Kimball, 6 Cush. (Mass.) 469; Yellow- 
stone National Bank v. Gagnon, 19 Mont. 402, 48 Pac. 762. See 11 Harv. L. 
Rev. 194. But the rights of the transferee with notice from such a pledgee 
are not clear on authority. When the pledgor pledges his own notes, the pur- 
chaser from the pledgee with notice of the pledge is usually allowed recovery 
for only the amount of the pledge debt. Peacock v. Phillips, 155 Ill. App. 
514. Contra, In re Trust Estate of Woods, Weeks, & Co., 52 Md. 520. The 
purchaser’s rights are likewise limited against an accommodation indorser of 
the pledgor’s note. Berkeley v. Tinsley, 88 Va. 1001, 14 S. E. 842. Cf. Security 
Bank v. Kingsland, 5 N. D. 263, 65 N. W. 697. See COLEBROOKE, COLLATERAL 
SecurittEs, § 181. Logically, the principal case seems indistinguishable from 
the situation where the pledgor pledges his own notes. The purchaser derives 
his only rights from the pledgee and should be limited to the pledgee’s rights. 
The principal case must be supported, if at all, on the ground that the sale- 
ability of the pledgee’s security should not be impaired by such a limitation 
on his power of sale. Under the Negotiable Instruments Law, by section 27 
a pledgee is made a holder for value only “to the extent of his lien,” and the 
purchaser in this case is not a holder in due course in his own right within 
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section 52. But it may be argued that section 27 applies only when the 
pledgee is suing on the note himself and not when he has exercised a special 
right of sale. 


CARRIERS — SLEEPING Cars — LIABILITY FoR Loss oF BAGGAGE. — The 
plaintiff, a passenger on defendant’s Pullman car, left his bag by the side of the 
berth when he went to sleep at night. When he awoke in the morning the bag 
was gone. Held, that these facts alone made out a primé facie case of negli- 
gence. Goldstein v. Pullman Co., 147 N. Y. Supp. 133 (N. Y. App. Div.). 

It is generally agreed that the liability of sleeping car companies for the loss 
of baggage is not that of insurers, but depends on negligence. See 16 Harv. L. 
REv. 367. Most of the authorities also require other evidence of negligence 
than the mere loss of the passenger’s baggage. See BEALE, INNKEEPERS, § 392. 
A line of Georgia cases, none of which squarely decides the point, has been the 
only contrary authority heretofore. Kates v. Pullman Palace Car Co., 95 Ga. 
810, 23 S. E. 186; Pullman Co. v. Schaffner, 126 Ga. 609, 55 S. E. 933. The 
principal case, however, apparently applies the dicta of these cases in full strict- 
ness, and holds that a primé facie case of negligence is made out by proving the 
passenger’s loss of baggage on the sleeping car at night, without evidence of 
specific negligence on the part of the company. Such a doctrine seems a desir- 
able development, for the situation is one where practically all the evidence is in 
the hands of the sleeping car company or its servants. 


Conrtict or Laws — Situs or CHosEs IN ACTION — SITUS OF PROMISSORY 
Notes FoR PuRPOSES OF TAXATION. — A non-resident died out of the state, 
leaving in a New York safe deposit vault promissory notes made by residents 
of Virginia and Illinois. Held, that the notes are “property within the state” 
subject to transfer tax under NEw York Laws OF 1905, c. 368, §1. Wheeler v. 
Sohmer, 34 Sup. Ct. 607. 

For purposes of assessment it is commonly stated that a debt has its situs 
at the creditor’s domicile. Kirtland v. Hotchkiss, 100 U. S. 491. More ac- 
curately, the creditor personally is assessed according to the value of his 
personal assets, whatever their situs. See 27 Harv. L. REv. 107, 114. The 
truth is that a debt, as such, can have no actual situs. But from ancient 
times it has been the law that a debt represented by a specialty is situated 
where the bond is. Byron v. Byron, Croke Eliz. 472. Commissioner of Stamps 
v. Hope, [1891] A. C. 476. Four justices in the principal case extend this 
primitive conception to negotiable instruments, despite the contrary author- 
ity of Buck v. Beach, 206 U.S. 392. Five justices reject this view, but of these 
two concur in the decision, holding that New York has jurisdiction over the 
transfer of the notes, though their situs is elsewhere. Blackstone v. Miller, 
188 U.S. 189. See Buck v. Beach, supra, 408. A negotiable instrument does 
in fact give the debt concrete form, and is considered tangible property. for 
many purposes. See New Orleans v. Stempel, 175 U.S. 309. Moreover, it 
may be sold for cash anywhere by mere indorsement, and so has a market- 
able value at the place where the paper is located. Blain v. Irby, 25 Kan. 
499. See 21 Harv. L. Rev. 50. The leading opinion of the principal case 
has, therefore, both logical and practical justification. Fisher v. Commis- 
sioners of Rush County, 19 Kan. 414. Contra, Yeoman v. Bradshaw, Holt, 42. 
The concurring opinion is hard to justify, except by precedent. For artificial’ 
reasoning must be adopted to establish jurisdiction over a transfer of prop- 
erty owned by non-residents and assumed to be outside the state. 


CONSTITUTIONAL Law — DvE Process oF LAw — PIPE-LINE AMENDMENT 
TO INTERSTATE COMMERCE Act. — By an amendment to the Interstate Com- 
merce Act of 1906, Congress provided that all pipe lines engaged in the inter- 
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state transportation of oil should be held common carriers. The act was 
construed to apply to all pipe lines which transported oil from other wells but 
their own, irrespective of whether they professed to carry for the public. 
Held, that the act, so construed, is constitutional. United States v. Ohio Oil 
Co., 34 Sup. Ct. 956. 

For a discussion of this case in the lower court, see 26 Harv. L. REv. 631. 
For an analysis in connection with the Insurance Rate Case, see Notes, 


p. 84. 


CONSTITUTIONAL LAw — PersonaL RicHts — Liperty To Contract — 
LEGISLATIVE Mintuum WAGE FOR WOMEN AND Minors. —A state legisla- 
ture passed an act creating a commission to declare standards of conditions of 
labor, hours of labor and minimum wages for women and minor workers in 
any industry. - Failure of an employer to comply with the standards thus to 
be imposed was made a misdemeanor. Suit was brought to enjoin enforcement 
of a ruling of the commission fixing a minimum wage for women employed in 
poy Held, that the act is constitutional. Stettler v. O’Hara, 139 Pac. 

43 (Ore.). 
: For a discussion of this case and a comparison of the principles involved in 
minimum wage and maximum hours statutes, see this issue of the REvIEw, 


p. 89. 


CONSTITUTIONAL LAwW— Powers OF LEGISLATURE: DELEGATION OF 
Powers — DELEGATION OF POWER TO ADMINISTRATIVE OFFICIALS. — The 
Legislative Assembly of Porto Rico by statute levied a license tax on certain 
businesses and empowered the Insular Treasurer to classify each one of such 
businesses into one of five classes based on its importance and volume 
in comparison with other businesses. The defendant, an officer of a 
company taxable under this statute, refused to furnish the Treasurer with 
accounts necessary to assist him in his classification; whereupon mandamus 
was brought and resisted on the ground that the statute was unconstitutional. 
Held, that the writ of mandamus should be issued. People of Porto Rico v. 
Neagle, Sup. Ct. P. R., Aug. 1, 1914 (not yet reported). 

For a discussion of the interesting question in administrative law here in- 
volved, see this issue of the REVIEW, p. 95. 


CONSTITUTIONAL LAW — PRIVILEGES, IMMUNITIES AND CLass LEGISLA- 
TION — VALIDITY OF STATE ANTI-TRUST Act EXEMPTING COMBINATIONS OF 
Lazpor. — The Missouri Anti-Trust Acts, as interpreted by the Supreme 
Court of the state, applied only to combinations of manufacturers and vendors 
and exempted associations of wage-earners from the statutory prohibitions 
against combinations to lessen competition and regulate prices. Held, that 
the statutes, as interpreted, do not violate the constitutional guaranty of 
yr protection of the laws. International Harvester Co. v. Missouri, 34 Sup. 

t. 850. 

The Fourteenth Amendment does not prohibit a state legislature from pass- 
ing acts regulating certain classes of persons and property and leaving others 
unregulated. Soon Hing v. Crowley, 113 U.S. 703. The laws may also operate 
differently upon the various classes, but the classification must be based upon 
- a reasonable difference in the subjects of the legislation and must apply 

equally to all members of the classes defined. Barbier v. Connolly, 113 U. S. 
27, 31. And it is not enough to invalidate the statute that the court does not 
think its policy a wise one. Missouri Pacific Ry. Co. v. Humes, 115 U.S. 512. 
The difficulty arises in deciding when the legislative classification has become 
vicious. The older cases drew the line much more narrowly than we find it 
drawn in the principal case. Thus the Illinois Anti-Trust Act was declared 
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unconstitutional because it differentiated producers who sold, from other 
vendors. Connolly v. Union Sewer Pipe Co., 184 U.S. 540. The spirit and 
reasoning of the two cases are quite different. The writer of the dissenting 
opinion in the earlier case now announces the view of the united court. The 
decision is to be supported on the ground, which the opinion takes, that a 
legislative classification should be upheld if within the bounds of reason. 


ContTRACTs — Suits BY THIRD PERSONS NOT PARTIES TO THE CONTRACT — 
SoLtE BENEFICIARY — MassacuuseTts Law.— The defendant’s testator 
promised the father of an infant, in consideration of the naming of the child 
for him, to settle a sum of money on the infant. The child, by his father as 
next friend, sues upon this contract. Held, that he can recover. Gardner v. 
Denison, 105 N. E..359 (Mass.). . 

This case is somewhat startling in Massachusetts, where a sole beneficiary 
cannot recover at law or in equity on the contract made for his benefit. Mars- 
ton v. Bigelow, 150 Mass. 45, 22 N. E. 71. In cases where a creditor is the 
beneficiary of a contract made by his debtor, Massachusetts has already re- 
treated from her former strict position, and now allows the creditor to reach 
the contract in equity as an asset of the debtor. Forbes v. Thorpe, 209 Mass. 
570, 95 N. E. 955. Cf. Borden v. Boardman, 157 Mass. 410, 32 N. E. 4609. 
See 25 Harv L. Rev. 289. In the principal case, in order to escape the 


severity of its rule concerning sole beneficiaries, the court says that the father 


in naming his new-born son acted as the contracting agent of the child. This 
is a return to the seventeenth-century reasoning which identified the child 
with its parent. Dutton v. Poole, 1 Vent. 318, 332. The clear-cut anomaly of 
a recovery by the sole beneficiary at law, such as exists i many American 
jurisdictions, is preferable to such a fiction. A recovery in equity would equally 
accomplish justice, and at the same time would be theoretically justifiable. 
See Linneman v. Moross, 98 Mich. 178, 182, 57 N. W. 103, 105; 15 Harv. L. 
Rev. 773. In New York, however, the courts would permit recovery in the 
principal case on the curious theory that the moral obligation to support a 
dependent relative makes the contract one for the benefit of a creditor of the 
promisee. Buchanan v. Tilden, 158 N. Y. 109, 52 N. E. 724. ts 

EASEMENTS — MopEs OF ACQUISITION — ASSUMPTION OF EASEMENT BY 
ALLEGED Dominant OwnER. — The owner of certain lake-front property sold 
a portion of his land to the plaintiff city with full knowledge of the latter’s 
purpose to install forthwith a pumping station and supply its inhabitants 
with drinking water. The grantor thereafter sold the remainder of his prop- 


. erty to the defendant, who had constructive notice of the use to which the 


plaintiff’s land was being put. The plaintiff now asks for an injunction against 
any user of the lake by the defendant for bathing purposes, which was 
granted. Held, on appeal, by an equally divided court, that the plaintiff is 
entitled to the relief sought. City of Battle Creek v. Goguac Resort Ass’n, 148 
N. W. 441 (Mich.). 

Many decisions, recognizing easements created without grant, while based 
in terms on estoppel, can be rested on the sounder equitable doctrine that 
part performance may take a contract out of the Statute of Frauds. Last 
India Co. v. Vincent, 2 Atk. 83. But in the principal case it seems scarcely 
possible to contend that there was any contract for an easement, especially 
against the defendant, a stranger to the original conveyance. Equity also 
recognizes servitudes which because of lack of privity, or because of some 
informality in the necessary covenant, do not run at law. Tuk v. Moxhay, 
11 Beav. 571. In the principal case, however, aside from the lack of any 
attempted covenant, there is no clear intent to benefit the dominant tenement, 
an element deemed equally essential to an equitable servitude. See Keates v. 


| 
| 

| 


RECENT CASES 107 


Lyon, L. R. 4 Ch. App. 218, 224. In some jurisdictions equity has even taken 
the extreme step of allowing the creation of easements by parol license. Rerick 
v. Kern, 14S. & R. (Pa.) 267; Rhodes v. Otis, 33 Ala. 578; Rochdale Canal Com- 
pany v. King, 22 L. J. Ch. n. s. 604. Contra, National Stock Yards v. Wiggins 
Ferry Co., 112 Ill. 384; Nowlin Lumber Co. v. Wilson, 119 Mich. 406, 78 N. W. 
338; Ewing v. Rhea, 37 Ore. 583, 62 Pac. 790. This doctrine marks a clean 
break from the common law, in which it can find little justification. The 
principal case goes even farther, in that there is here no license, and so the 
basis on which the doctrine usually proceeds is lacking. Nor is there any 
misrepresentation. The alleged servient owner’s conduct was throughout con- 
sistent with the assumption that the city was thereafter to acquire water 
' rights by condemnation. The decision tends to secure municipalities from the 
carelessness of their legal advisers, but it is otherwise to be regretted. 


EvmENCE — DECLARATIONS CONCERNING PEDIGREE — REQUISITE Con- 
NECTION WITH THE Famity. — To prove his claim to the deceased’s property, 
the petitioner offered declarations of his mother that she married the father 
of the deceased. There was no evidence of the relationship between the de- 
clarant and the deceased other than these declarations. Held, that the declara- 
tions are not admissible. Aalholm v. People, 105 N. E. 647 (N. Y.). 

All the courts agree that the declarant’s connection with the family must 
be proved by independent evidence in order to bring his declarations within the 
pedigree exception to the hearsay rule. Banbury Peerage Case, 2 Selw.N. P. 764. 
But there has been a wide difference of judicial opinion with respect to the 
meaning of “the family.” The deceased’s family, of course, is the one pri- 
marily concerned with the question of inheritance, but a marriage between 
representatives of the two families is none the less a fact in the family history of 
both. The broader, and what has appeared to be the prevailing view, has 
therefore been satisfied with proof of the declarant’s relationship to either 
family. Monkton v. Attorney-General, 2 Russ. & M. 147; Siler v. Gehr, 105 
Pa. 577. Dean Wigmore has lent his weighty support to this view, and has 
severely criticised its opponents. See WicMoRE, EvipENCE, § 1491. The 
narrower rule requires independent proof of the declarant’s membership in 
the family whose inheritance is in dispute. Blackburn v. Crawfords, 3 Wall. 
(U. S.) 175. The declarations offered in the principal case give an excellent 
illustration of the dangers of manufactured evidence involved in the more 
liberal rule, which would make possible the establishment of a claim by the 
claimant’s own testimony to the assertions of deceased members of his family. 
Such considerations go far to justify the court’s adoption of the more con- 
servative view, and its decision in favor of a doctrine somewhat discredited 
in the past would seem likely to determine the trend of future American 
authority. 


— STATEMENTS IN PuBLIC DocuMENTS — Post-OFFICE RECORDS. 
— To prove the time at which a telegram was delivered, records kept by the 
post-office officials showing the times of the receipt and delivery of telegrams 
were offered. These records were preserved only for a limited time, and were 
used chiefly for calculating the messenger boys’ fees. The absence of the 
entrant was not accounted for. Held, that the records are not admissible. 
Heyne v. Fischel, 110 L. T. R. 264 (K. B. Div.). ' 

The court holds that the absence of any opportunity for inspection by the 
public was a fatal objection to the admission of these records under the public 
document exception to the hearsay rule. This doctrine seems well established 
in England, on the ground that publicity reduces the probability of error. 
Sturla v. Freccia, L. R. 5 A. C. 623, 643. This reasoning, however, merely 
points out a possible advantage from public access, of small moment because 
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of the fixed requirement that the record must be kept in discharge of official 
duty, and it is submitted that the limitation is not a desirable one. In 
the United States it has never been definitely accepted. See Wicmorg, Ev1- 
DENCE, § 1634. But the second objection taken by the court, that the records 
were only for a temporary purpose and not of a permanent character, is valid, 
and on this point the principal case may be supported. Hegler v. Faulkner, 
153 U. S. 109. In the United States, post-office records have been generally 
considered within the public document exception. Gurney v. Howe, 9 Gray 
(Mass.) 404. But the records admitted are kept by the direction of the Post- 
Office Department and the postmaster is bound to see that they are correct and 
to certify the facts to the Department. See Miller v. Boykin, 70 Ala. 469, 478. 
The records in the principal case would perhaps be more properly admissible 
under the entry in the course of business exception to the hearsay rule. But 
failure to account for the absence of the entrant is conclusive against this 
possibility. See WicMorE, EVIDENCE, § 1521. 


EXECUTORS AND ADMINISTRATORS — ADMINISTRATION — INDEBTEDNESS OF 
Herr To EstaTE aS LIEN ON HIS SHARE OF THE REALTY. — An heir 
owed the estate more than the value of his distributive share of the real 
estate. After the Probate Court had refused, the indebted heir participation 
in the distribution thereof, judgment creditors of this heir levied on his al- 
leged interest in the realty. The other heirs brought a bill in equity for a 
decree to quiet their title to such real estate, free from any lien on the part of 
the judgment creditors. Held, that the relief should be granted. Stenson v. 
Halvorson, 147 N. W. 800 (N. D.). 

It is considered that the indebtedness constitutes a prior equitable lien upon 
the debtor’s distributive share of the real estate. Admittedly personal prop- 
erty, which vested in the administrator, could be charged with a distributee’s 
indebtedness, but at common law the rule was clearly otherwise as to realty, 
which passed directly to the heir free of all charges. See Smith v. Kearney, 2 
Barb. Ch. (N. Y.) 533, 547; 9 Harv. L. Rev. 157. But under modern statutes, 
such as that in the principal case, which treat real and personal property alike, 
as descendible subject to administration, many courts have stretched a point 
to allow the administrator to withhold real estate from an indebted heir. 
Streety v. McCurdy, 104 Ala. 493, 16 So. 686; Oxsheer v. Nave, 90 Tex. 568, 
40S. W. 7. This result is not without vigorous dissent. Marvin v. Bowlby 
142 Mich. 245, 105 N. W. 751; La Foy v. La Foy, 43 N. J. Eq. 206, 10 Atl. 266. 
Some courts distinguish between real estate and surplus proceeds in adminis- 
trator’s hands from the sale thereof. Fiscus v. Moore, 121 Ind. 547, 23 N. E. 
362. This distinction is probably unsound, for such funds are not personal 
assets, but in equity are still realty, subject to the lien of judgment creditors of 
the heir. Cf. Simonds v. Harris, 92 Ind. 505. See Streety v. McCurdy, supra, 
687. The principal case reaches an equitable and practical result, and agrees 
with the modern tendency to abolish the artificial difference in the adminis- 
tration of intestate real and personal property. 


FIXTURES — REMOVAL — Errect oF NEW LEASE ON TENANT’S RIGHT OF 
REMOVAL. — A tenant in possession installed agricultural fixtures with the 
understanding that he should have the right to remove them. Subsequently 
he took out a new lease, which described the premises in general terms and 
reserved no right to remove the articles affixed. There was in addition a cove- 
nant to yield up the premises in as good repair as when taken. The landlord 
now sues the tenant for removing the fixtures. Held, that he cannot recover. 
Sassen v. Haegle, 147 N. W. 445 (Minn.). 

The court speaks as though the fixtures remained personalty. Grant this, 
and tenant’s right of removal is unquestionable. Probably, however, the court 
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only confuses the nature of the tenant’s right, which is historically a privilege 
of severance from the realty that the law has come to allow tenants during 
their terms. This confusion is frequently made. Kerr v. Kingsbury, 39 Mich. 
150. Considering the fixtures, then, as realty, the present weight of authority 
holds that the tenant, by accepting a new lease without reserving his right of 
removal, conclusively indicates his intention to abandon that right and treat 
the fixtures as an inseparable part of the premises newly demised. Carlin v. 
Ritler, 68 Ind. 418, 13 Atl. 370; Watriss v. First Bank of Cambridge, 124 Mass. 
571; Sanitary District v. Cook, 169 Ill. 184, 48 N. E. 461. But the obvious 
hardship of this doctrine has led many courts to repudiate it altogether, or to 
whittle down the scope of its operation. Kerr v. Kingsbury, supra; Second F 
National Bank v. Merrill, 69 Wis. 501. Cf. Red Diamond Clothing Co. v. . 
Steidemann, 169 Mo. App. 306, 152 S. W. 609. Bernheimer v. Adams, 70 - 
N. Y. App. Div. 114. See 15 Harv. L. Rev. 853. Moreover, the doctrine | 
is never applied in the analogous case of a tenant holding over by mere | 
informal agreement. Crandall Investment Co. v. Ulyatt, 40 Col. 35. As the if 
right of severance during the original term depended upon no stipulation in if 
the lease, the majority rule is peculiarly deceptive. The juster test is one of 
intention, deduced by interpreting the lease in the light of all the circum- 
stances — not merely inferred from the isolated fact that tenant technically 
“delivered up possession” under the old tenancy without reserving his right 
of severance. Wright v. MacDonnell, 88 Tex. 140, 30 S. W. 907. 


HusBAND AND WIFE— RIGHTS OF WIFE AGAINST HusBAND — WIFE’S 
RIGHT TO SUE HUSBAND FOR PERSONAL Torts. — A wife sued her husband 
for assault and battery under a statute providing that married women shall 
retain the same legal existence and legal personality after marriage as before 
‘One Held, that the wife can recover. Fiedeer v. Fiedeer, 140 Pac. 1022 

a.). 

A wife sued her husband for assault, battery and false imprisonment under i} 
a statute placing husband and wife on separate bases with respect to their 
td Held, that the wife can recover. Brown v. Brown, 89 Atl. 889 

nn 


At common law the unity of husband and wife prevented either from main- iq 
taining an action against the other. Phillips v. Barnet, L. R. 1 Q. B. D. 436. 
See Stewart, HusBaNnD AND Wire, § 48. Even under married woman’s 
j acts the tendency has been to deny wives the right to sue their husbands for 
personal injuries on the ground that the statutes do not make this change in 
the common law specifically and so cannot be presumed to have intended it. 
Freethy v. Freethy, 42 Barb. (N. Y.) 641; Thompson v. Thompson, 218 U. S. 
611; Schultz v. Schultz, 89 N. Y. 644, overruling Schultz v. Schultz, 27 Hun 
(N. Y.) 26. A supposed public policy against aggravating domestic troubles 
by bringing them into the public courtroom, has been partly responsible for 
this narrow interpretation of the statutes. Longendyke v. Longendyke, 44 
Barb. (N. Y.) 366. Strangely enough, however, actions between husband 
and wife for torts to property seem generally to be permitted. Smith v. 
Smith, 20 R. I. 556, 40 Atl. 417; Mason v. Mason, 66 Hun (N. Y.) 386, 21 
N. Y. Supp. 306; Carpenter v. Carpenter, 154 Mich. 100, 117 N. W. 598. At 
present a change seems to be taking place in the law. Courts deprecate the 
fact that they are bound by authority to the earlier rule. See Abbe v. Abbe, 
22 App. Div. (N. Y.) 483, 48 N. Y. Supp. 25; Sykes v. Speer, 112 S. W. 422 
(Tex. Civ. App.). The principal cases represent the latest view, namely, that 
these statutes amount to fundamental legislation changing the status of mar- 
ried women completely and that the right to maintain actions against their 
husbands for torts is simply a logical consequence of this new status. Against 
the adoption of this broader interpretation, the decisions find no public policy, 


. 
‘ 
| 
| 
a 
| 
| 
| 


4 


110 _ HARVARD LAW REVIEW 


contending that the right of wives to recover damages for personal injuries 
inflicted by their husbands will restrain rather than foster domestic discord. 


InyuNCTIONS — NATURE AND SCOPE OF THE REMEDY — DISCRETION OF 
THE Court TO REFUSE RELIEF ON GROUNDS OF PUBLIC CONVENIENCE. — 
Under a municipal franchise ordinance a company had permission to lay pipes 
in the street to conduct gas for heating purposes; but the ordinance expressly 
prohibited the use of the streets to supply gas for lighting purposes, in com- 
petition with the municipal lighting plant. The gas service given by the city 
was poor in quality. The city asked for an injunction restraining the com- 
pany from supplying gas for lighting purposes, in violation of its franchise. 
Held, that the injunction should not be granted, because of the inconvenience 
it would cause to the public. City of Wheeling v. Natural Gas Co. of West Vir- 
ginia, 82 S. E. 345 (W. Va.). 

A court of equity may consider the convenience and interests of others than 
the litigants in exercising its discretion whether to grant its extraordinary 
relief by way of injunction. Curran v. Holyoke Water Power Co., 116 Mass. 
90; Conger v. New York, W. S. & B. R. Co., 120 N. Y. 29, 23 N. E. 983. 
Thus one court refused relief to a water company whose exclusive franchise 
was being unlawfully invaded by a rival company, on the ground that the 
city needed the extra water supply. Stein v. Bienville Water Supply Co., 
32 Fed. 876. Another court refused to protect by injunction a factory owner, 
whose water supply was unlawfully diverted by a canal company, because of 
the importance of the canal as an artery of commerce. Cameron Furnace 
Co. v. Pennsylvania Canal Co., 2 Pears. (Pa.) 209. Riparian land owners were 
denied relief against the pollution of the stream by a municipal sewer system on 
similar grounds. Grey v. Paterson, 60 N. J. Eq. 385, 45 Atl.o95. In England 
there is a tendency, however, not to permit questions of public convenience to 
interfere where the parties are otherwise clearly entitled to relief. Lloyd v. 
London, Chatham and Dover Ry. Co., 34 L. J., Ch. 401. Indeed, the power to 
do so was vigorously denied by Lord Cranworth. See Broadbent v. Imperial 
Gaslight Co., 26 L. J., Ch. 276, 283. But see Woods v. Charing Cross Ry. Co., 
33 Beav. 290. American courts are more liberal in this regard. Johnson v. 
United Railways Co. of St. Louis, 227 Mo. 423, 127 S. W. 63. Cumming v. 
Board of Education, 175 U.S. 528. The principal case is a striking example 
of the flexibility which this discretionary power gives to equitable procedure. 
Newport v. Newport Light Co., 14 Ky. 845, 21 S. W. 645. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — POWER 
OF THE Commission TO Frx Rates. — In accordance with the provisions of 


the long and short-haul clause of the Act to Regulate Commerce, as amended, | 


which provides that a carrier may not lawfully charge greater compensation 
for a shorter than for a longer haul over the same line, except when authorized 
by the Interstate Commerce Commission, seventeen carriers applied to the 
Commission for permission to continue the rates then in force, which in- 
volved higher rates to intermediate points than for the longer haul through 
to the coast. The Commission refused to grant this petition unqualifiedly, 
but entered an order dividing the country into zones and permitting a higher 
rate for the shorter haul, provided that a proportionate relation between the 
rates was maintained according to a percentage fixed by the Commission for 
each zone. The carriers refused to obey this order and commenced proceed- 
ings to enjoin the enforcement of the section, as unconstitutional, and in any 
event, of the order, as invalid under a proper construction of the amended sec- 
tion. Held, that the section is constitutional, and that the order does not 
exceed the powers conferred by it on the Commission. The Intermountain 
Rate Cases, 234 U.S. 476. 
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The courts made the original long and short-haul clause to a large extent 
ineffective by construing the phrase “under substantially similar circum- 
stances and conditions” so that competition entitled the carrier to charge a 
lower rate for the longer haul without original authorization from the Com- 
mission. Texas Pacific Ry. Co. v. Interstate Commerce Commission, 162 U. S. 
197; Interstate Commerce Commission v. Alabama Midland Ry. Co., 168 U. S. 
144. This phrase was struck out by the 1910 amendments and the principal 
case deals with the constitutionality and effect of the amended section. See 
36 U. S. Stat. at LARGE, 547. Undoubtedly the power to fix and regulate 
rates was one which Congress might constitutionally exercise, but the vital 
question concerns the validity of the delegation of this power to the Commis~- 
sion. Under modern conditions, with the increasing exercise of the federal 
power over commerce, it has become necessary and desirable for Congress to 
act to a large extent through such administrative tribunals. See this issue of 
the REVIEW, p. 95. To deny the constitutionality of such delegation would 
seriously impair effective federal control. That the section of the Commerce 
Act in question makes a real delegation of legislative power to the Commission 
seems indubitable, and the delegation extends further than any previous 
cases, in that Congress imposes no standard but the general scope and pur- 
poses of the act, a standard so vague as to amount in practice to nothing more 
than the discretion of the Commission itself. New York, N. H. & H. R. Co. 
v. Interstate Commerce Commission, 200 U. S. 361. The nearest approach to 
the principal case is the line of cases holding that Congress may empower the 
Secretary of War to order the removal of obstructions to navigation. Union 


Bridge Co. v. United States, 204 U. S. 364; Monongahela Bridge Co. v. United © 


States, 216 U.S. 177. But the statute in these cases does not attempt to dele- 
gate nearly as extensive powers as the Commerce Act, for it lays down a fairly 
definite standard and empowers the Secretary to determine whether it applies 
to the particular circumstances. 30 U. S. Stat. AT LARGE, 1121, 1153. In 
sustaining the constitutionality of the clause involved in the principal case, 
therefore, the Supreme Court has allowed the delegation of very broad powers, 
and the decision will surely lead to further delegations to administrative bodies 
in time to come. The opinion of the court purports to introduce no new prin- 
ciple, and in failing to face the issue squarely, it is somewhat unsatisfactory. 
be more definite pronouncement on the subject may be hoped for in the near 
ture. 


MASTER AND SERVANT — WORKMAN’S COMPENSATION ACTS — WHETHER 
OccuPATIONAL DISEASE IS AN “AccIDENT.” — The plaintiff’s husband died 
from lead poisoning as a result of continuous exposure to red lead in the de- 
fendant’s factory. The Workmen’s Compensation Act of Michigan provides 
for compensation for “personal injuries,” but in the title and in other parts 
of the act, “accidents” is the only word used. There is also a provision for 
notice “within ten days after the occurrence of the accident.” Held, that the 
plaintiff is not entitled to compensation. Adams v. Acme White Lead & Color 
Works, 148 N. W. 485 (Mich.). 

For a discussion of the question involved, see 27 Harv. L. REv. 766: The 
Massachusetts case there commented on may be reconciled with the principal 
case on the ground that the statute there speaks of “injuries,” instead of “ac- 
cidents,” and contains no provision requiring the date of the injury to be defi- 
nitely proved. Phraseology similar to that of the Michigan statute has led 
to the same result in England as in the Michigan case. Broderick v. London 
County Council, [1908] 2 K. B. 807. . 


NEGLIGENCE — Duty oF CARE — VIOLATION OF TENEMENT House STATUTE 
REQUIRING FirE Escapes. — A statute required that all tenement houses of 
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a certain class should be provided with fire escapes, but unlike the previous 
act gave no civil action for a breach. The defendant inherited a tenement 
not properly equipped, and, in a fire a month later, the plaintiff’s wife was 
killed as a result of the absence of fire escapes. The plaintiff sued for negli- 


- gence, but was allowed to amend and substitute the non-performance of 


statutory duty as the basis of his action. Held, that he cannot recover on that 
theory. Evers v. Davis, 90 Atl. 677 (N. J. Ct. Err. and App.). 

In this case the court’s opinion closely follows and quotes at length from. 
Dean Thayer’s article in a recent issue of the REview. See 27 Harv. L. Rev. © 
317. It states admirably that in the absence of an express statutory provision 
for civil action, recovery for a breach of the statute depends on common law 
principles of negligence. But the statute in question prescribed an affirmative 
duty, and its violation was a nonfeasance, so that evident legislative inten- 
tion to create a new private duty toward those for whose benefit the statute 
was passed is essential. Cowley v. Newmarket Local Board, [1892] A. C. 345. 
In view of the omission of the former act’s provision for civil remedy, it may 
well be doubted whether the legislature intended to impose any duty on the 
landlord in favor of the tenant or his family and change the common-law rule 
of no liability for open defects of the premises to that extent. See Land v. 
Fitzgerald, 68 N. J. L. 28. Cf. Willy v. Mulledy, 78 N. Y. 310. The statute 
may conceivably be regarded, however, as stamping the maintenance of such 
tenements without fire escapes as dangerous conduct, so that the landlord 
would be guilty of positive wrong, and liable for his negligence in disregard- 
ing the legislative warning. See Dawson & Co. v. Bingley Urban District 
Council, [1911] 2 K. B. 149, 159. The fact that in the principal case the land- 
lord inherited the premises only a month before the fire, suggests another in- 
teresting question, on which there is no direct authority. The nearest analogy 
is the case of a public officer, excused from the performance of a statutory 
duty because the necessary means were not furnished him. See Weise v. Tate, 
45 Ill. App. 311. It would seem likewise proper to deny recovery against one 
who has made every reasonable effort to comply with the statute, but has 
failed because of lack of time. For his conduct has been that of a reasonable 
prudent man with reference to the statute. 4 re 


PoticE Power — INTEREST OF PuBLIC HEALTH — CONSTITUTIONALITY OF 
Evucentc MarriaGE Laws. — A Wisconsin statute forbids the county clerk to 
issue a marriage certificate to any male applicant who does not produce a 
physician’s certificate stating the applicant to be free from acquired venereal 
diseases, and provides that the physician’s fee for such examination shall not 
exceed three dollars. Held, that the statute is constitutional. Peterson v. 
Widule, 147 N. W. 966 (Wis.). 

A discussion of the case in the lower court will be found in 27 Harv. L. Rev. 
573. Under the upper court’s construction of the statute, it does not require a 
laboratory test as the basis of the certificate, and the law therefore ceased to be 
objectionable as an unreasonable restriction on the right to marry. 


Potice PowER — NATURE AND EXTENT — FEDERAL PROTECTION OF MI- 
GRATORY Brrps.— An act of Congress declared that migratory birds were 
under the protection of the federal government and authorized the Depart- 
ment of Agriculture to make regulations in regard to hunting them. The 
defendant, indicted for violation of one of these regulations, challenges the 
constitutionality of the act. Held, that the act is unconstitutional. United 
States v. Shauver, 214 Fed. 154 (Dist. Ct., E. D., Ark.). 

As representative of the people, each state controls fish and game within 
its borders. Geer v. Connecticut, 161 U. S. 519; In re Mattson, 69 Fed. 535. 
But when game leaves the state, its sovereignty ceases. See Behring Sea Ar- 
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bitrators’ Decision, 32 Am. L. REG. go9. Game that migrates from state to 
state is thus constantly passing from the sovereignty of one state into that of 
another. Such a situation could be most effectively regulated by the federal 
government, but it seems clear that the statute in the principal case is beyond 
its powers. The federal government does not have sovereignty over the game, 
neither is there any legal principle authorizing the nation to assume powers 
because it can exercise them better than the states. Moreover, though the 
federal power over interstate commerce covers more than mere sales, and might 
conceivably come to include journeyings of citizens from state to state, the 
step from that to the uncontrolled movements of wild game is a very long 
one. It would seem that the worthy purpose of this statute must be carried 
out in some other way, either by exercise of the taxing power or by constitu- 
tional amendment. 


PoLicE PowER — REGULATION OF TRADES, PROFESSIONS AND BusINESS — 
REGULATION OF RATES: FIRE INSURANCE. — A Kansas statute (Session Laws 
of 1909, c. 152, § 3) authorized the superintendent of insurance to establish 
reasonable rates for fire insurance companies. Held, that it is constitutional. 
German Alliance Ins. Co. v. Lewis, 34 Sup. Ct. 612. 

For a discussion of the principles involved, see NoTEs, p. 84. 


SERVICE COMPANIES— REGULATION OF PUBLIC SERVICE CoM- 
PANIES — TELEPHONE COMPANIES: COMMISSION’S ORDER COMPELLING Puy- 
SICAL CoNNECTIONS. — The plaintiff company, operating long distance tele- 
phone lines in various states and maintaining a limited telephone service in 
a hotel, was ordered by the Oregon railroad commission to make physical 
connection with a local telephone company which had telephones in each 
room of the hotel so that both systems might be used interchangeably by the 
hotel. Held, that the order is valid. Pacific Tel. & Tel. Co. v. Wright-Dick- 
inson Hotel Co., 214 Fed. 666 (Dist. Ct., Ore.). 

This case supports the correct view, that the order is to be sustained as a 
reasonable regulation of undertakings affected with a public interest, and not 
held void as an attempted exercise of the power of eminent domain without 
at compensation. For a criticism of a contrary case, see 27 Harv. L. 

Vv. 687. 


RAILROADS — REGULATION OF RATES — POWER OF INTERSTATE COMMERCE 
COMMISSION OVER INTRASTATE RATES — “ SHREVEPORT RATE CASES.” — 
Railroads running between Shreveport, La., and Houston and Dallas, Tex., 
maintained higher rates between Shreveport and Texas points than for corre- 
sponding distances within Texas. The Interstate Commerce Commission found 
that this constituted unjust discrimination in favor of intrastate traffic. It 
then fixed maximum interstate rates, and ordered the carriers to equalize their 
intrastate and interstate rates. The Railroad Commission of Texas had es- 
tablished intrastate rates lower than the new maximum rates, and the Com- 
merce Court held, on appeal, that the carriers could disregard this intrastate 
schedule, and increase those rates to correspond with the order. The carriers 
then attacked the validity of the order in the Supreme Court. Held, that the 
Sw 4 be sustained. Houston, E. & W. T. Ry. Co. v. United States, 234 

S. 342. 

The court upholds the order as within the power of the Interstate Commerce 
Commission to regulate the relation between interstate and intrastate rates so 
as to prevent unjust discrimination against interstate commerce. For a dis- 
cussion of the questions involved, see an article on page 34 of this issue of the 
Review. Similar questions were discussed in the comment and leading article 
on the Minnesota Rate Cases. See 24 Harv. L. REV. 679; 27 id. 14. 
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RESTRAINT OF TRADE — SHERMAN ANTI-Trust Law — “INTERNATIONAL 
Harvester Case.” — A petition for dissolution was brought by the United 
States against the International Harvester Co. alleging that the corporation 
constituted a combination in restraint of trade and a monopoly. The Com- 
pany had been organized in 1902 out of six independent and competing com- 
panies, and controlled between 80 and 85 per cent of the harvesting machinery 
output. No attempt to control prices, stifle competitors, or interfere otherwise 
with trade was proved. Held, that the defendant be dissolved. United 
States v. International Harvester Co., 214 Fed. 987 (Dist. Ct., Minn.). 

The question of whether this case is a proper application of the rule laid 
down in the Standard Oil and Tobacco Cases, is taken up in this issue of the 
REVIEW, p. 87. 


Sates — Risk oF Loss — Errect oF Buyer’s Ricut oF INSPECTION. — 
The plaintiff agreed to sell and deliver a consignment of boxes f.o.b. place of 
shipment, and shipped the goods in conformity with the contract. Before the 
buyer had had opportunity to inspect the boxes, they were washed overboard 
and destroyed. The plaintiff now sues for the price of the goods. Held, that 
he can recover. Skinner v. James Griffiths & Sons, 141 Pac. 692 (Wash.). 

On sales of goods which the seller is authorized to deliver to a carrier, title. 
passes to the buyer on delivery to the carrier, if delivery is made in accordance 
with the authority given. The buyer’s right of inspection then serves to deter- 
mine whether title has so passed, and operates as a condition precedent, not 
to the passing of title, but merely to the payment of the price. Murphy v. 
Sagola Lumber Co., 125 Wis. 363, 103 N. W. 1113. See WILLISTON, SALES, 
§§ 278, 473. Cf. Giffen v. Selma Fruit Co., 5 Cal. App. 50, 84 Pac. 885. The 
risk of loss is therefore on the buyer, if the seller has shipped in conformity 
with the contract, although the buyer has been unable to inspect. Magee v. 
Billingsley, 3 Ala. 679, 698; Virginia Kid Co. v. New Castle Leather Co., 89 Atl. 
367 (Del.). The principal case is an unusually clear statement of this rule, 
which is now generally adopted. Cases where delivery is to be made to the 
buyer must, however, be distinguished. For there the buyer’s assent to take 
delivery is essential, and his right of inspection operates as a condition prece- 
dent to the transfer of title. McNeal v. Braun, 53 N. J. L. 617, 23 Atl. 687. 
Again, there is authority declaring that where there is express reservation of the 
right of inspection, title does not pass until inspection by the buyer. Phenix 
Packing Co. v. Humphrey Ball Co., 58 Wash. 396, 401, 108 Pac. 952, 954. 
See Livesley v. Johnston, 45 Ore. 30, 43, 76 Pac. 946, 949. 

But these cases construe the reservation as a reservation of the passage of 
title and do not deny the general principle. 


SALES — Time oF Passinc or TITLE — SALE OF STANDING TREES. — The 
defendant executed an instrument under seal which purported to sell growing 
trees to the plaintiff and to give him two years in which to cut and remove 
them. At the expiration of the period, the defendant claimed the timber, 
cut, but not removed. The plaintiff brought trover against the defendant. 
Held, that he cannot recover on the ground that title passed only to timber 
removed within the period limited. Smith v. Ramsey, 82 S. E. 189 (Va.). 
_ Under a similar agreement the vendee removed timber after the time limit 
had expired. The vendor brought suit for the timber so removed. Held, that 
he can recover, on the ground that the vendee’s title was subject to defeasance 
as to timber not removed within the term. Bond v. Ungerecht, 167 S. W. 
1116 (Tenn.). 

Instruments of sale of standing trees, containing a clause limiting the time 
in which the vendee may cut and remove them, have been given various con- 
structions. On one view, the clause is a covenant and absolute title passes. 
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Zimmerman Mfg. Co. v. Daffin, 149 Ala. 380, 42 So. 858. If timber is removed 
after the period, the vendor’s remedy is for breach of covenant or in trespass, 
but the value of the trees is not a part of the damages. Courts of equity how- 
ever will not require the vendor to permit the trespass. Peirce v. Finerty, 76N. 
H. 38, 76 Atl. 194. Support has been given this construction because it is 
claimed that no forfeiture is involved. See 17 Harv. L. REv. 411. A second 
view, that of the Virginia case, regards the clause as a condition precedent 
with title passing only to those trees cut and removed within the period. 
Boisaubin v. Reed, 2 Keyes (N. Y.) 323, 1 Abb. Dec. 161. This is scarcely the 
intention of the parties as expressed in the absolute terms of the conveyance. 
The Tennessee case adopted the third, and most preferable view, that the 
clause is a condition subsequent and that title passes subject to defeasance as 
to timber not removed within the time limit. Allen & Nelsom Mill Co. v. 
Vaughn, 57 Wash. 163, 106 Pac. 622. This construction fulfils the intention 
of the parties without violating the language of the instrument and 
avoids a situation where a legal title can only be asserted by means of a 
trespass. - 


TAXATION — GENERAL LIMITATIONS ON THE TAXING POWER — STATE TAx- 
ATION ON THE PROCEEDS OF INTERSTATE COMMERCE. — A Texas statute [Act 
30th, Lrc. (1st Ex. Sess.) c. 18] imposed upon each terminal company doing 
business in the state “‘an occupation tax”’ “equal to one per cent of the total 
amount of its gross receipts from all sources whatever.” This tax was stated 
to be in excess of all other taxes, but those paying it were to be relieved from 
the operation of former enactments imposing “occupation” taxes and a tax 
upon intangible assets. Defendant, an interstate company, contests the tax. 
Held, that the statute is constitutional. State v. Houston Belt & Terminal 
Ry. Co., 166 S. W. 83 (Tex. Civ. App.). : 
For a discussion of this case in the light of the various United States Suprem 

Court holdings on the subject, see NOTES, p.93. ; 


WITNESSES — CoMPETENCY — COMPETENCY OF A PRESIDING JUDGE AS 
Witness. — One of the presiding justices voluntarily took the stand and 
testified why a certain licensing committee, of which he had been a member, 
had referred the hearing to the body then sitting. Held, that the refusal of the 
license be affirmed. Semble, that the justice was not a competent witness. 
Mitchell v. Justices of Croydon, 30 T. L. R. 526, 20 Wkly. Notes, 225. 

A judge may always testify in a cause where he is not sitting, as to the pro- 
ceedings before him at another trial. State v. Duffy, 57 Conn. 525, 18 Atl. 791. 
But a judge cannot be required to give testimony at a trial over which he pre- 
sides. State v. De Maio, 69 N. J. L. 590, 55 Atl. 644; Reno Mill & Lumber Co. 
v. Westerfield, 26 Nev. 332, 67 Pac. 961, 69 Pac. 899. Early English practice, 
however, seems to have considered a presiding judge a competent witness. 
Trial of Oates, 10 How. St. Tr. 1079, 1142; Trial of Stafford, 7 How. St. Tr. 1293, 
1413, 1442. Subsequently doubts as to the propriety of this were expressed. 
See Duke of Buccleuch v. Metropolitan Board, L. R. 5 H. L. 418, 433; Rebina 
v. Petrie, 20 Ont. 317, 323. In America, in the absence of statutes, the weight 
of authority is that one of the presiding justices is not a competent witness. 
Morss v. Morss, 11 Barb. (N. Y.) 510. Various reasons have been given, 
among others, that there would be no one to swear him, that he would have 
to pass on the admissibility of his own evidence, and that he could not be 
held for contempt. Baker v. Thompson, 89 Ga. 486, 15 S. E. 644; Martland v. 
Zanga, 14 Wash. 92, 44 Pac. 117; People v. Miller, 2 Park. Cr. (N. Y.) 197. 
But statutes in many states allow the judge to testify. See CHAMBERLAYNE, 
EvmeENnce, p. 747. It is then at his discretion to proceed, or to suspend the 
trial until another judge can be secured. State v. Houghton, 45 Ore. 110, 75 
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Pac. 887. The principal case, it is true, is confessedly based on no direct au- 
thority in England. But, in general, assumption of the dual capacity of judge 
and witness seems absolutely improper. But see WIGMORE, EVIDENCE, § 1909. 


WITNESSES — PRIVILEGED COMMUNICATIONS — PHYSICIAN: WAIVER BY 
ALLOWING ONE OF SEVERAL PuysIcians To Testiry. — The prosecutrix per- 
mitted one of three physicians who had treated her for the same trouble at 
about the same time to testify concerning the nature of her ailment. The 
defense then offered, over the objection of the state, the testimony of the 
other two physicians on the same point. Held, that the privilege had been 
waived. State v. Long, 165 S. W. 748 (Mo.). \ 

The court takes the position that by permitting one of her physicians to 
testify as to the nature of her ailment, the patient abandoned her privilege as 
to all physicians who treated her for the same trouble. It is true that by allow- 
ing his physician to testify, the patient waives his privilege as to that physician 
at this and probably at subsequent trials. Marquardt v. Brooklyn Heights R. 
Co., 126 App. Div. 272, 110 N. Y. Supp. 657; McKinney v. Grand Street P. P. 
& F. R. Co., 104 N. Y. 352, 10 N. E. 544. And calling one of several con- 
sulting physicians will work a waiver of the privilege as to all present at the 
consultation. Morris v. New York, O. & W. Ry Co., 148 N. Y. 88, 42 N. E. 
410. None of these cases, however, justifies the result reached in the prin- 
cipal case. The mere preservation of secrecy is not the sole object of the 
privilege, else the courts would not generally agree that the patient may him- 
self make public the nature of his ailment without thereby waiving the privi- 
lege. McConnell v. City of Osage, 80 Ia. 293, 45 N. W. 550. Cf. Epstein v. 
Pennsylvania Ry. Co., 250 Mo. 1, 156 S. W. 699. Its true purpose is to protect 
confidential communications between physician and patient. The effective 

rotection of such confidences requires that each physician, or set of physicians, 
~ considered a distinct unit, and that a waiver of the privilege as to one should 
not prevent its assertion to prevent the disclosure of confidential communi- 
cations to another. The weight of authority is to this effect, and opposed to 
the principal case. Pennsylvania Mutual Life Ins. Co. v. Wiles, 100 Ind. 92; 


-Barker v..Cunard S. S. Co., 91 Hun 495, 36 N. Y. Supp. 256. The privilege 


in question has been severely criticised, and a logical application of it may 
sometimes work injustice. See WiGMORE, EVIDENCE, § 2380; 10 MEDICo- 
LEGAL JOURNAL, 33. But the remedy in such case lies with the legislature, 
not in an arbitrary destruction of the privilege by the courts. See Renihan v. 
Demien, 103 N. Y. 573, 580. 
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HANDBOOK oF THE LAW oF Municrpat CorPoRATIONS. By Roger W. Cooley, 
LL.M. St. Paul: West Publishing Co. 1914. pp. xii, 711. 


In this book Professor Cooley has gathered together and placed in readable 
form the ordinary things about municipal corporations. It is a good book, 
with the merits and some defects found in the books of its class: clear state- 
ment of elementary principles, full citation of cases, not much discussion and 
little attempt to develop fundamental principles or to criticise decisions. 
Nice discriminations are not to be expected, and contradictory statements 
are sometimes found; but frequent references to other treatises, and especially 
to Dillon’s standard work, show that the author usually stands on safe ground. 


| 
] 


BOOK REVIEWS 117 


An example of these qualities is Professor Cooley’s treatment of the differ- 
ence between governmental and other powers of a municipal corporation. 
The author, following the current practice, groups all powers as governmental 
and municipal; a grouping which either confuses the distinction between public 
and commercial municipal powers, or omits altogether the latter class. Among 
governmental powers, the power to extinguish fires is included (p. 137), ap- 
parently for no reason except that the city is not liable for a wrong done in 
the exercise of the power; while on the other hand, he is forced to class streets 
and sewers, along with public-service activities, among municipal powers. 
Parks he classes among municipal activities (p. 367), though it is pretty clear 
that a city is not liable for a defect in a park. He then (neglecting apparently 
all the cases where the city is not liable in tort) lays down the principle that 
the liability of a municipal corporation in tort is in most cases based upon the 
doctrine respondeat superior. For this statement no authority is cited, and it 
seems clear that this doctrine, based on the principal’s advantage from the 
agent’s act in business agency, has no application to a principal who is execut- 
ing a public trust. 

For many purposes a handbook like this may be much more useful than an 
elaborate four- or five-volume work; and though some of the important topics 
are sketchily treated, the book is trustworthy as a whole. 


PoLarizED Law: three lectures on Conflicts of Law delivered at the Uni- 
versity of London, by T. Baty, D.C.L., LL.D. London: Stevens & 
Haynes, 1914. pp. XV, 210. 


The principle upon which these lectures were constructed was, to pass briefly 
over the greater part of the subject, and to treat with thoroughness a few 
topics of special interest to the lecturer. Topics so treated are: nationality, 
marriage, divorce and marital property, and foreign theories of private inter- 
national law. The discussion of these subjects is illuminated throughout by 
Dr. Baty’s shrewdness, acuteness and felicity of statement. If, like a greater 
scholar, he permits himself the use of strange words to characterize familiar 
things we have learned to forgive and forget it. 

The topic usually called in our law the Conflict of Laws is, he says, abso- 
lute rights viewed through the medium of a particular law —i.e., polarized. 
He correctly and forcibly argues that English rules “for the occasional appli- 
cation of foreign law instead of” English, as he defines the subject, is a branch 
of the law of England. His reasons for discarding, as regulator of personal 
relations, the national law of a person for the law of his domicil are well chosen 
and convincingly expressed. His criticism of the cases of De Nicols v. Curlier 
is refreshingly frank. The reviewer cannot agree, however, with his understand- 
ing of the law of marriage or of divorce. His statement that “divorce is a quasi- 
criminal process” hardly represents common-law authorities. His discussion 
of the unsatisfactory doctrine of the “renvoi’’ leaves little to be desired. 

A very useful portion of the book is the Appendix, containing a translation 
of the Hague Private-Law Conventions. American lawyers cannot take 
them seriously, are rather amused when Weiss and other civilians rail at our 
refusal to join in them, and are unmoved when France withdraws her assent; 
but the conventions represent much time and thought on the part of the ables 
European scholars, and one is glad to have them in a trustworthy English 
translation. J. H. B. 


118 HARVARD LAW REVIEW 


ScINTILLAE Juris (Sixth Edition) and MeprraTIONs IN THE TEA Room (Fourth 
Edition). By the Hon. Mr. Justice Darling, with a prefatory note by 
the Rt. Hon. Sir Edward Clark, K.C., London: Stevens and Haynes. 
1914. pp. xii, 209. 

The publishers have earned the gratitude of the younger generation of 
lawyers by bringing out a new edition of the Scintillae. Since 1877, when the 
first edition appeared anonymously, this little book has been a constant 
source of recreation and delight to the profession. Although written for the 
special edification of the English bar, when Brett, Bramwell and Kelly, whose 
judicial characteristics are satirized in the essay “Of Judges” were familiar 
figures on the bench, most of the Scintillae are still crisp and sparkling as ever. 
The passages on examination and cross-examination, witnesses and evidence, 
are fertile with suggestions for the young American advocate. 

The Meditations in the Tea Room, which are combined with the Scintillae 
in this volume, are scarcely so familiar to American readers. For their benefit 
it should be noted that the seat of the ‘‘ Meditations” is the tea room of the 
House of Commons, an atmosphere which gives the theme to the reflections. 
This book also was first published anonymously, and we are assured in a 
preface that it appeared some years before the author was elected to Parlia- 
ment. The fact is a convincing bit of testimony to the closeness with which 
the secret of authorship was guarded, for the delicately pointed shafts which 
the young barrister directed against measures and ideas that were popular 
with the English electorate both in that day and this make the book, not- 
withstanding its merciless exposure of humbug, a daring tract to come from 
the pen of an aspirant to office. A flavor of cynicism running through the 
essays must have persuaded most readers that the work was what it pur- 
ported to be: the mature reflections of a private member of long standing, 
with a keen eye and sharp tongue trained on the shams of democracy. 

Cc. B. 


Tue Divine Ricut or Kincs. By John Neville Figgis. Second Edition. 
Cambridge: The University Press. 1914. pp. xi, 401. 


Any extended reference to the second edition of this work which first ap- 
peared in 1896 is at this time unnecessary on account of the well-established 
position which it has already been accorded in the library of political philos- 
ophy. Little change has been made in the original text, although the author 
frankly concedes some historical shortcomings and confesses his conversion 
from the “Austinian idol.” Three essays have, however, been added which 
in some measure expand the ideas of the original volume. These are “ Aaron’s 
Rod Blossoming or Jus Divinum in 1646,” delivered as an address in the 
University of Leeds in 1913; “Erastus and Erastianism,” which first appeared 
in the Journal of Theological Studies in 1900; and “Bartolus and the De- 
velopment of European Political Ideas,” reprinted from the Transactions of 
the Royal Historical Society of 1905. These, with the original appendices and 
a working index, complete a volume still justified, if for no other reason, by its 
effort to define and create a proper contemporary attitude of mind toward 
what we are too prone to dismiss as the more or less impossible theories of 
bygone days. M. 


A DicEst oF THE LAW AND PRACTICE RELATING TO LocAL GOVERNMENT IN 
ENGLAND AND WALES (including London). By Arthur D. Dean and E. 
J. Rimmer. London: Butterworth and Company. 1914. pp. xX, 303. 


This work, in the words of the authors, is intended to provide a book “in 
every way suitable for students, officials and councillors alike.” One’s opinion 
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of it will accordingly depend to a considerable extent on what one considers 
in every way suitable for students, officials and councillors alike. The work 
is divided into five books. The first, being introductory, dismisses the ques- 
tion of the growth of local government and some discussion of the nature of 
local and central government in nine pages. Book II describes sixteen local 
authorities, their constitutions and function, in about fifty pages. Book III 
devotes seven pages to the government departments having jurisdiction in 
local government affairs. Book IV, which constitutes the bulk of the volume, 
deals in considerable detail with the legal powers and duties of local authori- 
ties under such divisions as administration, public health, education, insur- 
ance, finance, municipal works and undertakings, etc. Book V deals with the 
local government of London in about fifteen pages. The work is essentially a 
digest of the law relating to local government and the lay reader in search of 
a full description of local institutions would require some supplementary in- 
formation. Tables of statutes and cases, together with a good index, have been 
incorporated. Ss. C. M. 


CopIFICATION IN BritisH Inp1A. By B. K. Acharyya. Calcutta: S. K. Ban- 
erji and Sons. 1914. pp. xxiii, 424. 

Tue Case or Betcrum. By the Belgian Delegates to the United States. 
New York: The Macmillan Company. 1914. pp. xvii, 120. 

FOREIGNERS IN TURKEY. ‘THEIR JURIDICAL Status. By Philip M. Brown. 
Princeton: Princeton University Press. 1914. pp. vii, 157. 

THe Minmum Wace. By Rome G. Brown. Minneapolis: The Review 
Publishing Company. 1914. pp. xv, 98. 

REPORT OF THE INTERNATIONAL COMMISSION ON THE BALKAN Wars. Issued 
by the Carnegie Endowment for International Peace. Washington, D. C.: 
Carnegie Endowment. 1914. pp. viii, 413. 


CoNCERNING Justice. By Lucilius A. Emery. New Haven: Yale University 
Press. 1914. pp. 

WHERE THE PEOPLE Rute. By Gilbert L. Hedges. San Francisco: Bender- 
Moss Company. 1914. pp. vii, 214. 

Work and Weattu. By J. A. Hobson. New York: The Macmillan Com- 
pany. 1914. pp. xvi, 367. 

A Dicest or ENcLisH Crvit Law. Book III, Sections XII-XVII, Law of 
Property (concluded). By Edward Jenks. London: Butterworth and 
Company. 1914. pp. lvili, 979-1154, 23. 

Manvat or Crvit Procepure. By Charles C. Montgomery. San Francisco: 
Bancroft-Whitney Company. 1914. pp. viii, 1057. 

MANUAL OF THE LAw OF EvIDENCE. By Sidney L. Phipson. Second Edition. 
London: Stephens and Haynes. 1914. pp. XXv, 211. 


Goop Wit, TRADE-MARKS AND UNFAIR TRADING. By Edward S. Rogers. 
New York: A. W. Shaw Company. 1914. pp. 288. 


COMMENTARIES ON THE LAws oF ENGLAND. Vols. I, II, III and IV. 
By Judge Serjeant Stephen. Sixteenth Edition. Winnipeg: Butterworth 
and Company. 1914. pp. ccxciv, 582, 42; xx, 866, 73; xviii, 709, 61; 
xili, 455, 788. 
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Tue ANTI-TRUST ACT AND THE SUPREME COURT. By Hon. William H. Taft. 
New York: Harper and Brothers. 1914. pp. 133. 


Arrosnevs at Law. Vols. I and IL. By Edward M. Thornton. North- 
port, Long Island, N. Y.: Edward Thompson Company. 1914. pp. 
» 1499. 
Oxrorp Stupies 1n Socrat AND Lecat History. Vol. IV. Edited by 
Paul Vinogradoff. Oxford: The Clarendon Press. 1914. pp. vii, 403. 
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